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CURRENT TOPICS. 





SENATOR DAVIS of Illinois is said to be engaged 
in the preparation of a bill for the reorganization 
of the federal judiciary. It resembles the Mc- 
Crary bill, which passed the House two years 
ago, but failed to pass the Senate,—except that it 
is more sweeping. Its plan is to double the num- 
ber of circuit judges—that is, to have two judges 
of co-ordinate jurisdiction in each circuit. There 
is also to be an appellate court composed of five 
judges in each circuit, the senior circuit judge 
presiding. This court will have appellate juris- 
diction in all cases involving issues of fact where 
the amount in dispute does not exceed $10,000. 
It will also have jurisdiction of all appealed crim- 
inal cases. Such, in brief, is the proposed bill, as 
stated by Judge Davis to a correspondent of the 
New York Times. The correspondent makes 
Judge Davis say: ‘* There are now nine circuit 
judges. I propose to increase the number to 
eighteen. It is a popular mistake to think the in- 
crease of number of judges of the supreme bench 
would expedite matters. It would rather retard 
them. The only way in which the supreme court 
could expedite matters would be to have it divided 
up into sections, one taking this and another that 
branch of jurisprudence, the decision of each sec- 
tion to be final on the matter submitted to it. An 
attempt to do this would give rise to the grave 
constitutional question whether litigants coming 
before the supreme court of the land are not en- 
titled to the individual judgment of each member 
of the bench. I am rather inclined to the opinion 
that the objection would be well founded.” We 
hope the proposed bill will not overlook the pro- 
priety of putting the salaries of the district judges 
on a decent footing. Its anational disgrace that 
many of them still serve for $3,500 a year. 





St. Lovuts is almost a free city. It has a gov- 
ernment framed in pursuance of certain special 
provisions of the constitution of the state. Its 
organic law was not framed by the legislature, but 
by a committee of freeholders, composed of its 
own citizens. It has a legislature composed of 
two houses, styled the Municipal Assembly. 
But, like the common run of legislatures, this 
’ *¢Municipal Assembly ” is evidently composed of 
avery ignorant body of men. It has taxed, or 
attempted to tax, nearly everything which the 
most necessitous governments have taxed, ex- 
cept chimneys and windows. It has interfered 


with procedure in the courts of justice by cut- 
ting down the appropriation for the pay of jurors, 
leaving jurors who had served to go unpaid. It 
went further. A receiver of a gas-light company, 
at the end of a year’s successful administration, in- 
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troduced evidence in the court by which he was 
appointed, tending to show that his services were 
of the value of $25,000. The city claims to be 
the owner of the property in the hands of this 
receiver. The Municipal Assembly, instead of 
instructing their law officers to introduce oppo- 
sing testimony, and to take other appropriate steps 
to prevent the awarding of so great an allowance, 
adopted a ‘ protest,” in the shape of a series of 
resolutions, and sent them to the court. The 
judge (Gottschalk, J.) very appropriately said 
that he could only act in his judicial capacity 
upon the evidence before him, and could not take 
into consideration any paper of this kind. We 
regret, howéver, that the learned judge did not so 
act. His determination not to allow the receiver 
compensation in the nature of a fixed salary, but 
to grant him, from time to time, such allowances 
as his services may merit, will cause regret, be- 
cause in the minds of ignorant and ungenerous 
persons it is liable to create the impression that 
special allowances, in the aggregate excessive, 
will be granted in such a manner as not to attract 
public attention. 


os 
> 


THE DOCKET of the Saint Louis Circuit Court 
shows a large falling off in the number of new 
cases. It might be instructive to consider the 
causes of ‘this decline, while litigation elsewhere 
throughout the country is steadily increasing. 
Perhaps the real cause is to be found in the ex- 
treme hardness of the times and the consequent 
discouragement which has attended the undertak- 
ing of every new enterprise. But another cause 
may be found in the growing feeling of distrust 
which laymen entertain for lawyers, and conse- 
quently for the administration of justice. When 
a lawyer can take fees and openly act on both 
sides of the same lawsuit and yet escape disbar- 
ment or even censure, it must occur to a looker- 
on that the bar is without discipline, without 
morale, and that it does not deserve the confidence 
of the public. 








In the matter of keeping legel fees within a 
reasonable limit, Judge Robinson, of the Common 
Pleas Court of New York City, is evidently pull- 
ing in right the direction. (We may remark paren- 
thetically that the learned judge’s own salary is 
$15,000 a year, or $50 a day for 300 working days.) 
In the case of Randall v. Kingsland et el., which 
recently came before him, an attorney presented 
a long itemized bill against his client and moved 
for areference. This bill, according to the state- 
ment made by the learned judge in his opinion, 
consisted of ‘ almost daily charges, mainly for 
consultations with his client and in the services 
rendered in this employment,” ‘‘and,’’ said 
the judge, “he divides or splits up his claim 
into about one hundred items, and mainly 
for daily consultations, etc.” The acute ju- 
dicial olfactories evidently discerned a condi- 
tion of eremacausis somewhere in the king- 
dom of Denmark, in the shape of an attempt to 
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fix up a complicated account so as to get before a 
referee. He therefore denied the motion with 
costs, and in giving his judgment said: “It is 
upon such a bill of items or particulars, alleged to 
constitute a long account, that this motion is 
founded. It may well be that an attorney, from 
prudential considerations, out of a just spirit of 
remembrance of his services and of rendering a 
precise charge against his client, and having due 
regard to the time occupied in his service, may 
make such constant and precise entries in respect 
to them; but itis difficult to conceive how, while 
engaged in such an entire and continuous employ- 
ment to enable a client to effect the settlement of 
an account in which he is interested, the at- 
torney could, with any justice, split up his charge 
for his services into items of fair legal individual- 
ity for each time that he saw or conversed with 
his client on the subject, or each occasion when 
he gave the matter any consideration, or saw and 
conversed with an opposite counsel, or wrote a 
note to him on the, subject. Such a system of 
exacting compensation for services as managing 
attorney in any particular transaction, unless ex- 
pressing matter of agreement between the parties, 
would nevessarily result in great unfairness, as 
entirely a departure from any just estimate of the 
value of an entire service in an entire though con- 
tinuing employment.” 


IT REALLY looks as though the good old ante-bel- 
lum days of cheap law books were about to dawn on 
us again. The Chicago Legal News Company has 
lately published a revision of the statute laws of 
Illinois, by Hon. Henry B. Hurd, the official editor 
of the Revision of 1874. This book contains 1179 
very large royal octavo pages, compactly set 
in small type. It is stereotyped by the Berlin 
papier mache process, lately introduced into this 
country, and now in use in the Legal News printing 
office. This process, used in connection with 
clean, new type, good, white, well calendered 
paper, and the old reliable up-and-down Adams 
presses, which are in the Legal News office, have 
given us a beautiful, white, clean, honest book, 
such as is not seen every day. Less than two 
inches thick, it contains, we deliberately believe, 
twenty-five per cent. more matter than the Re- 
vised Statutes of the United States, and is sold at 
the remarkably low price of three dollars. [If it 
had been-a perfunctory or slovenly job, the sur- 
prise would not have been so great; but it is well- 
edited, well printed, and well bound—in short, a 
first class book in all its appointments. We have 
given a prominent place to our notice of this 
book, because we consider the advent of such a 
book at such .a price, gotten up without public 
aid, an event in law book making. 








Another novel matter growing out of the 
publication of this edition of the [Illinois stat- 
utes, is the tact that Dr. Hammond, of the 
Law Department of the University of Iowa, pur- 
chased several copies for use in instructing one 





of his classes. The use of a volume of statutes as a 
text book in a law school having been criticised by 
some one, Dr. Hammond, on invitation of the Le- 
gal News, addressed to its editor his views upon this 
subject. ‘* So far as the use of the statutes is con- 
cerned,”’ says he, ‘‘ it might be enough to say that 
upon almost every topic which a law student can 
study, he will find something in the statute book 
materially modifying the law laid down in his 
text-books. The only question will be, therefore, 
whether he shall read the statute in connection 
with the text-book, or confine himself to the latter 
for a time, and leave the statute to be studied sep- 
arately and subsequently. A plausible argument 
can be made for the latter course by assuming that 
the text-book only contains ‘ principles,’ or a defi- 
nite system known as ‘ common law,’ which can 
be, and should be mastered as a whole, before any 
attention is given to the positive details of the 
statute; it being also assumed that these details 
do not affect the principles, but are purely arbi- 
trary additions to, or changes in an otherwise 
complete system. These assumptions have been 
repeated so often, and with so little examination of 
their real meaning, that it is often a surprise to the 
student when he finds, as eventually he must, that 
the statutes of his own state have in some cases 
modified important principles of common law, or 
made, in a single sentence, changes, the effects of 
which run through a great many different rules. 
The result usually is, that after taking a good deal 
of pains to learn the details of the law of Black- 
stone’s time or Kent’s, he must either repeat the 
whole process, in order to understand the effect of 
statutory changes upon each detail, or must con- 
tent himself with remembering the fact that there 
isa change, and leave its application, viz: the 
actual law of his own time and place, which he 
has professed to study—to be worked out after- 
ward in the stress and hurry of actual business.” 

Dr. Hammond’s letter is so interesting, that we 
quote the rest of it: ‘* That the changes thus made 
by statute are often changes of principle deserv- 
ing the most careful study, I need not occupy 
your space by attempting to prove. I will only 
refer, for illustration, to the statutes which in one 
state or another have made freeholds independent 
of seizin, converted leaseholds into freeholds, 
changed the law of negotiable paper, limited the 
rights of carriers to contract, destroyed specialties, 
and erected a new class of contracts in their 
place, erected our recording system, etc., etc. I 
speak from some experience and observation when 
I say that the student who approaches any of these 
subjects without having the statute of the state 
where he expects to practice, open by his side, 
and referring to these statutes at every step, from 
the very beginning of his study, is not only doub- 
ling his task, but runs the risk of seriously deterio- 
rating the quality as well as the quantity of his 
acquisitions. A still stronger argument for the 
necessity of the statute book in the student’s 
hands might be drawn from the study of practice. 
So far as my criticism is concerned, it might be 
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sufficient to explain that a considerable number of 
our students being from Illinois, one of the four 
club courts into which they have divided them- 
selves follows the common law practice entirely, 
and is governed in all its proceedings by the Illi- 
nois Statutes. But I would like to say a few words 
on the general question, how far practice can be 
profitably taught in a law school; and I know the 
common answer to that question too well tu think 
of replying to it at the end of a letter which has 
already extended further than I meant when I 
began. There certainly will be no doubt of the 
usefulness of the statutes in a law school, if it can 
be shown that practice, as well as doctrine, can be 
successfully taught there; and not only the prac- 
tice of a single state in each school, but a large 
part of the practice of all the different states in 
which the graduates of any single school are likely 
to reside. If the topic has interest enough for 
your readers to admit of its being resumed in your 
celumns, I will attempt next week to show that 
this is feasible. 


_ 
——_— 





CERTAIN EQUITABLE DEFENSES DE- 
PENDENT ON COUNTERCLAIMS. 

At the late meeting of the Social Science Con- 
vention at Saratoga, in the department of juris- 
prudence, able and interesting articles upon legal 
education were read by Prof. Wells of the Michi- 
gan State University and by Prof. Baldwin of Yale 
College. In the discussions that followed, David 
Dudley Field made some appropriate remarks, but 
criticised the prominence given by the essayists to 
instruction in equity practice and the law as ad- 
ministered by courts of equity, claiming that the 
code practice was certain to become universal, 
which abolished all distinctions between law and 
equity, legal and equitable actions, etc. But little 
was said by others on the subject; the hour of ad- 
journment having arrived, while gentlemen from 
Ohio and other Western states were desirous of 
showing that the distinction was a substantial one, 
that it was not abolished by the code, and would 
always exist under those or some other equally 
significant names. Mr. Field said that the only 
difference was in the remedy, and that distinctive 
names should be no longer applied to the two 
classes of actions. He seemed not to note the 
fact that the old modes of trial are preserved, the 
one by jury and the other by the court or referee; 
that some of the rules relating to the judgment 
are not only derived from the equity practice, but 
are inapplicable to actions other than for equitable 
relief; that the law governing such relief can only 
be found in books treating of equity jurisdiction 
and relief; that legal phrases, as well as legal 
systems, grow and are not made to order; that all 
systems of jurisprudence have their historical as 
well as logical roots, their words of precise de- 
scription depending more upon the former than 
the latter; and that those terms are now in uni- 
versal use and possess a definite and historical 
meaning. 

But the object of this communication is not to 








discuss the general subject, but to show a differ- 
ence in one aspect between defenses and counter- 
claims of a legal, and certain ones of an equitable, 
nature. 

While there has been some difference of opinion 
in regard to the expediency of the extent of the 
change made by the code, I find no difference 
among intelligent men as to the propriety of au- 
thorizing equitable defenses to actions of a legal 
nature. Nothing more clearly illustrates the won- 
derful, I had almost said stolid, conservatism of 
the English and American bar, than the fact that 
for hundreds of years, during the long periods 
when the free principles of the English and Amer- 
ican constitutions were being established, when 
agitations were almost constant and sometimes 
bloody for the overthrow of every abuse which 
bore heavily upon the subject or citizen, it seemed 
never to have occurred to the reforming spirits of 
the day, that there was anything absurd or op- 
pressive in denying to a defendant, when brought 
in to court, the right to make any defense to the 
action which the law afforded him. The right 
was first fully secured by the New York Code of 
Procedure, and by those provisions which per- 
mitted the defendant to make defenses of new 
matter and prosecute counterclaims, whether 
theretofore called legal or equitable. If the facts 
set up were sufficient to constitute a defense, or a 
cause of action by way of counterclaim, it was 
made by that code no longer necessary to enquire 
whether the common-law courts would have per- 
mitted them to be pleaded, or whether the de- 
fendant would have been required to apply to the 
chancellor by a new proceeding. And yet it does 
not follow that all distinctions between these two 
classes of defenses are abolished. There is a 
peculiarity in many equitable defenses, as I will 
show, which is not found in those of a legal 
nature, and this furnishes an additional reason 
why the terms, or some equivalent terms, will 
continue to be used. 

The distinction between a defense and a coun- 
terclaim must not be lost sight of. A defense 
goes only to plaintiff's right: a successful one 
shows that he has no right of action, and it only 
affects the defendant by protecting him from a 
judgment in the given case; it gives him no affirm- 
ative relief. But a counterclaim is a demand in 
favor of the defendant against the plaintiff, and 
one which he might have prosecuted although the 
plaintiff had brought no action. When the special 
defense is of a legal nature, that is, a defense at 
law so called, or when the defendant presents a le- 
gal counterclaim, the new matter is, almost always, 
either one or the other; and never will the same 
facts show that the plaintiff has no cause of action 
against the defendant, because the defendant has 
and prosecutes a cause of actions against the 
plaintiff.* But on the other hand the equitable 


* NOTE.—When the property sold with warranty provse 
utterly worthless, the purchaser, if sold for the price, may 
defend as for want of consideration, or he may counter- 
claim for damages, which may exceed the price. In the 
former case the right to defend may depend upon the war- 
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defense, more frequently than otherwise, grows 
out of the counterclaim, exists only because in the 
given case the defendant has no equitable right 
of action against the plaintiff, and this equitable 
right must be established or there is no defense. 
So generally does the latter depend upon the 
former, it has been sometimes supposed that in no 
case can one make an equitable defense unless he 
establish his demand for and secure his equitable 
relief. The cases do not go so far, but it is clearly 
established, and upon sound principles, that in 
large classes of cases the defense exists only by 
virtue of the defendant’s affirmative demand, by 
successfully establishing it under the rules that 
would govern its presentation and prosecution in 
courts of equity; and some of those refuse to 
permit the defendant to avail himself of the facts 
as a defense, unless he also prosecute to judgment 
such demand. But this prosecution can, upon prin- 
ciple, be insisted on only when an affirmative judg- 
ment in favor of the defendant becomes necessary 
in order to establish his defense, when without it 
its allowance would violate some well settled 
principle of law. 

To illustrate. One is sued upon a written agree- 
ment and according to its terms the liability is 
clear. But the defendant insists that there was a 
mutual mistake in reducing the contract to writing, 
and that, as it was actually made by the parties, 
there is no liability. According to the well settled 
principles of law, the writing is the highest and 
best evidence of the agreement, and in a direct pro- 
ceeding upon it, no parol evidence will be per- 
mitted to vary its terms, to show that it was differ- 
ent from that which is embraced in writing. This 
rule of law is as obligatory upon the courts in 
equitable as in legal proceedings. But the equity 
courts early assumed the right, always denied the 
courts of law, to reform written instruments, when 
by mistake, accident, or fraud, they failed to ex- 
press the intentions of the parties,—not that they 
could collaterally treat a writing as erroneous, en- 
force it, or otherwise, not as written, but as it 
should have been written—but by a direct proceed- 
ing and by an affirmative decree they would re- 
form, that is, would make the instrument read as 
the parties, when it was drawn, intended it should 
read. Under the Code, instead of being compelled 
to resort to an original equitable proceeding, the 
defendant, when sued upon the agreement, may 
seek the reformation by means of an equitable 
counterclaim. There can be no reform in the sup- 
posed case, until the counter claim is established and 
a judgment accordingly. By a direct proceeding, 
in the nature of a cross bill, the defendant obtains 
an order reforming the instrument; until it is re- 
formed, it is the only evidence of the contract; 
after it is reformed it shows that the plaintiff has 
no cause Of action framed upon it; hence, it is 
reasonable to say that in such case there can be no 
defense until the instrument is reformed, until the 


ranty, for otherwise he might be held to have purchased 
at his own risk. This, however, differs from the cases 
hereafter spoken of in the text. 





defendant has obtained an affirmative judgment 
upon his counterclaim. 

And so in ejectment. The legal title is general- 
ly treated as evidence of its holder’s right to pos- 
session, and in an action by him the defendant may 
interpose anequity. Ifit be such an equity as neg- 
atives the plaintiffs’ right of possession, as, of it- 
self, showing that the defendant is rightfully in, or 
that the plaintiff has -no right to enter, then it is a 
defense merely, and no affirmative relief need be 
sought. But in case the defendant holds under a 
contract which does not of itself give him the right 
of possession, but does give him the right to de- 
mand a conveyance from the plaintiff, then his 
right to continue in possession, his defense, de- 
pends upon his ability to establish his right to the 
conveyance. That must be sought by a counter- 
claim, as formerly by a bill for specific perform- 
ance, and the defense is dependant entirely upon 
his success in prosecuting such counterclaim. In 
this as in the preceding case supposed, there is, 
properly socalled, no defense, and, in the old pro- 
ceedings, none was interposed. It was necessary 
for the defendant to go into another court, to en- 
join the legal proceedings until his bill should be 
disposed of, and the plaintiff was defeated, if at 
all, not by a defense, but by a decree in the affirm- 
ative action. And so in effect under the code. 
The judgment upon the counterclaim destroys the 
plaintiffs right of action, to which otherwise the 
defendant might have no defense. In the reported 
cases it does not always appear upon what princi- 
ple acounterclaim and relief under it are some- 
times held to be essential to the equitable defense, 
and sometimes not. The question is raised, but the 
reasons governing its decision are meagerly given 
or not at all. It would, however, seem thata 
counterclaim and a judgment giving affirmative 
relief should only be considered essential to the 
defense where such affirmative judgment operates 
to destroy the plaintiff’s right of action,or furnishes 
of itself the grounds of defense, and when without 
it there could be no defense. 

I find the general judicial view in harmony with 
the one just stated, although there are some cases 
inconsistent with it, and in no case do I find a 
clear statement of the principle. In Wisconsin an 
action was brought for the possession of certain 
chattels, showing a right of possession by virtue of 
a certain mortgage. The defendant alleged a mis- 
take in the instrument, and that, as it was intend- 
ed to be drawn, the debt was not yet due, but 
asked for no correction. The court said ‘* The 
method is not to prove the mistake in an action at 
law, and have the same benefit as though the in- 
strument had been reformed, but it is to bring 
an equitable action to reform the instrument so 
that it can have its proper legal effect. * * 
Equity aids in such case by reforming the con- 
tract, not by giving effect to it without being re- 
formed.” Fallett vs. Heath, 15 Wis. 665. The 
criticism upon this opinion is, that it seems to con- 
template the necessity of an original bill to reform 
the instrument as under the old practice. 
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The Supreme Court of Indiana, in an action for 
the conversion of crops, the answer having set up 
a mistake ina conveyance by the defendant, in 
omitting a reservation of the crops, per Frazer. J., 
says: ‘* When a mistake in a deed or written in- 
strument is relied on, the pleading should go fur- 
ther than in this case it did. It should have prayed 
affirmative relief; that the instrument be reformed, 
so as to show the contract intended to have been 
embodied in it, and that, when so reformed, it 
might be allowed as a bar to the suit, or to so much 
thereof as it would bar. This might be done by an 
answer in the nature of across bill in equity.” 
Conger v. Parker, 29 Ind. 380. 

I find two recent cases—Cramer y. Benton, 60 
Barb. 210, and Hicks v. Shepperd, 4 Lansing, 335— 
in which the Supreme Court of New York, at gen- 
eral term, Talcott, J., delivering the opinion in 
both cases, carried the above view to its legitimate 
results. The actions were for the possession of 
land, and the defendant in each case relied upon 
mistakes in former conveyances made by persons 
who were not parties to the action. The defense 
was disallowed, because the proper parties were not 
beforethe court. The decisions were based upon 
the ground that it was necessary for the defendant 
to make precisely such a case, both as to facts and 
parties, as though they had filed bills in equity for 
the reformation of the deeds. In Cramer v. Ben- 
ton it is intimated that it may not be absolutely 
necessary that a judgment reforming the instru- 
ment be procured if the defendant is content to 
waive it, inasmuch as a judgment that he recover 
will give him title, which is not always true. In 
another case in the supreme court—Hoppough v. 
Stubble, 2 N. Y. S. C. 664—it appears from the 
syllabus, the facts and opinion not being reported, 
that the court held that a defendant in ejectment, 
who objects to the defendant’s paper title, as 
founded upon a conveyance which by mistake 
embraced the land in controversy, might ask to 
have the deed reformed, or might make his defense 
without claiming equitable relief. The authority 
cited is Dobson v. Pierce, 12 N. Y. 156, which only 
decides that an equitable defense may be made to 
a legal action. 

In the New York Court of Appeals I do not 
find that, in the class of cases now being consid- 
ered, the specific question has been discussed, 
although there are cases where the answer con- 
tained equitable defenses and counterclaims. In 
Bartlett v. Judd, 21 N. Y. 200, a sheriff's deed had 
by mistake embraced more land than had actually 
been sold. Fourteen years afterwards the pur- 
chaser brought ejectment for the land thus erro- 
neously embraced, and the defendant set up the 
mistake and obtained a reformation of the deed. 
In Pitcher v. Humprey, 48 N. Y. 415, the defend- 
ant’s liability depended upon the construction of 
acontract. Before it was reduced to writing the 
parties had agreed upon its terms, but the instru- 
ment contained a loose general phrase, supposed 
to embrace the agreement in an important partic- 
ular, but which was held not todo so. The de- 





fendant was allowed to show what the argreement 
was understood to be, and to ask for a reformation 
of the paper. In Crary v. Goodman, 12 N. Y. 
266, the defendant in ejectment had alleged and 
offered to prove that the land in dispute was in- 
tended to be embraced in a conveyance to his 
landlord, but its description was omitted by mis- 
take. It was held to be a good equitable defense 
under the code of 1848, upon the authority of 
Dobson v. Pierce; but no question was raised in 
regard to the pleading. In Andrews v. Gillespie, 
47 N. Y. 487, the court, in an action to foreclose a 
mortgage, brought by the assignee of the mort- 
gagee, sustained an answer setting up a mis- 
take in the mortgage as regards the time of pay- 
ment, and asking for a reformation of the instru- 
ment. 

In the cases hitherto considered, the equitable 
defense was based upon a mistake in some instru- 
ment of writing. Generally a reformation of the 
mistake is sought as the only basis of the defense, 
although it has not always been held to be neces- 
sary. The other class of cases to which reference 
has been made, is where the owner of the legal 
title to land brings ejectment against the holder 
of an equity. The equitable right to the contin- 
ued possession of land arises from a contract of 
purchase. I am speaking of ejectment under the 
code, and not of the common law action, where 
the legal title always prevailed. When the effect 
of such contract is to give the defendant a right 
to the possession he has taken under it. and when 
the time for payment and the conveyance has not 
arrived, the equity can only be interposed as a 
defense; there is nothing as yet upon which to 
base a counterclaim. And even if the defend- 
ant, by the expiration of the time named, and 
by the performance of the conditions on his part, 
has become entitled to a conveyance, it would 
seem that he need not insist upon it, provided his 
right to possession continues under the contract. 
He might, perhaps, in such case, be permitted to 
interpose his contract as a defense merely, or may 
at his option demand its specific performance; al- 
though the former is denied in Dewey v. Hoag, 15 
Barb. 365. But it may be that the contract does 
not give him a right to the possession, while he 
may demand a conveyance, or he may have for- 
feited such right and still may not have forfeited 
his equity; in either case his equity is but a right 
to a conveyance, and he can only protect himself 
by a counterclaim asking for a specific perform- 
ance. In Cavalli v. Allen, 57 N. Y. 508, the as- 
signee of a vendor who held by contract, had 
obtained the legal title and brought ejectment. 
The defendant set up a contract with the assignor, 
and asked for specific performance. Dwight, 
Commissioner, says: “At law the defendant 
would, of course, have no defense. Under the 
code he may set up his equitable defenses. The 
true view is that the defendant may set up as an 
answer to the action of ejectment, the same equit- 
able right to which he would have been entitled 
had he been a party to an action for specific per- 
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formance. The result is had S. (the assignor), 
brought the present action, the defendant would 
have had a right to set up the facts as entitling 
him toa judgment for specific performance, and 
such judgment should have been given in his 
favor.’’ The opinion giving is to show that the 
defendant has the same right against the present 
plaintiff. In the supreme court, Hand, J., in 
speaking of an equity held by defendant, says: 
**T do not understand that there is any defense, 
simply as a defense in ejectment. 
that might be to keep the legal title and posses- 
sion forever separate.’’ Dewey v. Hoag, 14 Barb. 
365. Cythe v. La Fontain, 51 Barb. 186, was an 
action of ejectment by a vendor against a pur- 
chaser by contract, the plaintiff claiming a for- 
feiture by a failure to comply with its terms. 
The defendant set up matter of excuse, and the 
court held that in considering the equitable de- 
fense, the same view would be taken as though 
the defendant had filed a bill for specific perform- 
ance, and that defendant was entitled to a specific 
performance of the contract. 

In California; when an equitable defense is in- 
terposed to an action of ejectment, it has been 
uniformly held that, in setting up his equitable 
title, the defendant’s pleading must contain in 
substance all the elements of ina bill in equity, 
and that its sufficiency, other than as to matters of 
mere form, is to be determined by the application 
of the rules of pleading observed in courts of 
equity, when relief is soughtin cases of like 
character. Consequently, the defendant’s equita- 
bie title is made effectual as in defense, only by 
granting him relief to which he would be entitled 
in equity, thus converting his equity into a legal 
bar. Estrader v. Murphy,19 Cal. 248; Lastrader 
v. Barth, 19 Cal. 660; Blum v. Robertson, 24 Cal. 
127; Bruck v. Tucker, 42 Cal. 346; Miller v. Ful- 
ton, 47 Cal. 146 and 552; Talbut v. Singleton, 42 
Cal. 390; Guedici v. Boots, 42 Cal. 452. 

In Wisconsin, the holding, in Lombard v. Cow- 
ham, 34 Wis. 486, and in Arson vy. Cown, 22 Wis. 
329, that a mere equitable defense in ejectment is 
not sufficient, but that defendant must seek the 
title by a counterclaim, may be based upon an 
amendment to the Wisconsin code (ch. 141, § 7), 
requiring him in such case to demand affirmative 
relief. 

Mr. Pomeroy in his able work upon the new 
Procedure condemns, not precisely the doctrine of 
this article, but a doctrine supposed by him to be 
held in the cases above cited. He says in section 
91: ‘*Express asis the language of the statutes, 
and well established as is the judicial nature of 
‘ defense’ in general, the doctrine has been stren- 
uously maintained, and is supported by the deci- 
sions of respectable courts, that a defendant can- 
not avail himself asa defense, of facts entitling 
him to equitable relief against the plaintiff's legal 
cause. of action, unlesshe does it by demanding 
and obtaining that specific remedy which, when 
granted, destroys the cause of action; in other 
words, he cannot invoke the right as long as he 
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treats it and relies upon it as a defense. If he does 
not institute a separate action, based upon his 
equitable right, and recover the specific relief 
therein, and restrain the pending action at law, he 
must at least in the answer pleaded to that action 
at law affirmatively demand the equitable remedy, 
and this remedy must be conferred upon him. If 
he simply avers the facts as a negative defense, he 
will not be permitted to rely upon them, and to 
defeat the plaintiffs recovery by that means.”” He 
then proceeds to note the principal cases referred 
to in this article, and to show that the view taken 
in them is unsound and contrary to that taken in 
other cases which he cites. But the learned au- 
thor fails to distinguish between such equitable 
defenses as can have no existence but for the 
affirmative action of the court, when the demand 
of the plaintiff can be resisted in law or equity 
only as the defendant is placed by the court in a 
position to resist it, and others that are in them- 
selves defensive. He is right in his general view, 
and is supported by the authorities he cites, that 
there may be an equitable defense without acoun- 
terclaim, without asking or obtaining an affirma- 
tive judgment. But all equitable demands of the 
defendant are not defensive. In the cases where 
he relies upon a mistake in the writing sued on, 
or when he seeks such a title to the land from 
which he is being ejected, as will give him a right 
to its possession, he must, in the one case, have the 
mistake corrected, and in the other he must obtain 
the title before he is in a condition to resist the 
plaintiff’s demand. Mr. Pomeroy relies chiefly 
upon Dobson v. Pierce, 12 N. Y. 156, and Phillips 
v. Gorham, 17 N. Y. 270, as settling the question, 
and complains that the supreme court, in Hicks v. 
Sheppard and Cramer v. Benton, should have dis- 
regarded those cases. But the cases were not the 
same. In Dobson v. Pierce the defendant was sued 
in New York upon a judgment obtained in that 
state by the plaintiff’s assignor. He defended, 
showing, first, that the judgment was obtained by 
fraud; and second, that the original plaintiff had 
before sued the defendant in the State of Connec- 
ticut upon the same judgment, and that the de- 
fendant had obtained a perpetual injunction against 
him, restraining him from its further prosecution 
because it had been obtained byfraud. Both were 
held to be good defenses. In Phillips v. Gorham 
the question decided did not pertain to defenses, 
though the court remarked that equitable defenses 
could be made, citing Dobson v. Pierce; but the 
plaintiff had united a legal and equitable cause of 
action in one complaint, and that union was sus- 
tained, although informally made. Fraud is a good 
defense, both in law and equity. Under, the old 
system it was generally, though not always, neces- 
sary to attack a judgment directly by bill. Dobson 
v. Pierce allows a defendant, in an action upon it, 
to set up the fraud as a defense. The question now 
being discussed was not raised, nor does the same 
reason exist for demanding affirmative rlieef. A 
judgment or a contract may be so tainted with 
fraud that courts will not enforce it, but still it is 
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a judgment and it is a contract, and precisely as 
rendered or made. But when a contract is reduced 
to writing, to say that it differs from the writing 
can not be true; the writing, and nothing else, 
shows the contract. Equity does not recognize 
collaterally a contract different from the writing, 
but by a direct proceeding perfects the writing, 
corrects its errors so as to make it complete. Until 
the writing is perfected nothing else can show the 
contract; when perfected it still shows it; the de- 
fendant’s equity consists in his right to have it 
perfected, and until it is done he must stand by 
the writing as it was. And soin ejectment. The 
statutory action, with the permission to make 
equitable defenses, differs from the old ejectment; 
for no man can be turned out who has a right to 
stay in, no matter who has the legal title. But if 
a defendant happens to be in without right, but 
with the right to the specific performance ofa 
contract which would place him in, he can only 
defend by enforcing such right. I have recapitu- 
lated the reasons, in these classes of cases, for 
basing the defense upon the counterclaim, in 
order again to show the distinction between them 
and Dobson v. Pierce, and others in which equita- 
ble defenses merely are allowed. B. 








RAILROAD NEGLIGENCE—CONTRIBU- 
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KROUSE vy. PITTSBURG, CINCINNATI & ST. 
LOUIS RAILROAD. 


Supreme Court Commission of Ohio, December Term, 


‘ 1876. 


Hon. LUTHER Day, Chief Justice. 
“ JOSIAH SCOTT, 
“ D. J. WRIGHT, 
“ W. W. JOHNSON, 
“ 6T. Q. ASHBURN, 


1, CASE IN JUDGMENT.—The plaintiff took a seat in a 
railroad car to be carried to the next station on defendant’s 
road, but not having the usual fare for that point, twenty- 
five cents, handed the conductor a five dollar bill out of 
which to take the fare. The conductor was unable to make 
change, but promised to do so at the next station. On ar- 
riving there, which was the end of his journey, the plaintiff 
seeing the conductor getting on the train and starting it 
ase giving him his change, ran after the train and got 
onto the car as it was moving from the station, for the sole 
purpose of getting his money. The conductor, on demand 
for his change, handed him back the same bill, and, as 
plaintiff clainied, told him to get off the train as quickly as 
possible, which he did, and was thereby injured. It did not 
appear that the remark of the conductor caused the 
plaintiff to act differently from what he otherwise would 
have done, nor that he requested that the train should be 
stopped or slackened up to enable him to get off in safety. 
Held (1) that at the time of the accident the relation of 
passenger and carrier did not subsist between the plaintiff 
and defendant; (2) that at the time of the accident the du- 
ties and obligations of the company towards the plaintiff 
were such as existed in his favor as one of the general 
public growing out of the failure of the conductor to re- 
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turn him his money ; (3) the nature and effect of the remark’ 


of the conductor and the action of defendant in leaving 
the train were questions for the jury. 


2. INSTRUCTIONS—ERROR.—It was error for the court to 
charge the jury that if the conductor ordered or directed 
the plaintiff to get off the train, or told him to get off as 
quick as he could, while the same was moving, without 
stopping it or slackening its speed, then the defendant 





would be liable for injuries resulting from jumping off, 
provided in so jumping he exercised due care and pru- 
dence. Ist. Because such charge assumed as a matter of 
law for the court, and not of fact for the jury, that such an 
order or remark caused the plaintiff to leap from the train 
while in motion; and 2d, Because it took from the jury not 
only the question of liability of the defendant, but also the 
question of contributory negligence of the plaintiff as to 
the act of jumping off, and, as matter of law, made the 
company liable for all consequences, however imprudent 
the act might have been, although voluntary, if the mode 
and manner of jumping were prudent. 

8. GENERAL AND SPECIFIC INSTRUCTIONS.—Where the 
court in its general charge to the jury correctly states the 
general principles applicable to cases of the kind on trial, 
but follows it by an erroneous specific instruction ona 
controlling point, as to the legal effect of the case made by 
the evidence before the jury, which, if followed, misleads 
the jury, such erroneous specific charge is not cured by the 
general charge. 


RESERVEDin the District Court of Coshocton County. 


Krouse brought his suit on March 23, 1871, in the 
Court of Common Pleas of Coshocton County, Ghio, 
seeking to recover $5,000 damages for injuries received 
by him in leaving the caboose car of a freight train of 
the plaintiff in error, at the town of Coshocton, on 
November 7, 1870. At the February term, 1872, the 
case was tried to a jury, resulting in a verdict for 
Krouse of $8,000. Second trial was had at the April 
term of the common pleas, 1872, and resulted in a ver- 
dict for the plaintiff for $3,300. A motion for a new 
trial was made by defendant and overruled, and a bill 
of exceptions, setting out error complained of, and also 
all the evidence in the case, was allowed and made 
part of the record. The case was taken to the District 
Court of Coshocton County, on error, and that court, 
at its July term, 1873, reserved in the supreme court 
for decision. 

The plaintiff in error was operating a railroad run- 
ning through Coshocton County. On the 7th Novem- 
ber, 1870, Krouse, the plaintiff below, desiring to go 
from Franklin Station or Coal Port, a station on the 
roailroad to Coshocton, a distance of about four miles, 
got on a local freight train and took a seat in the ca- 
boose car attached, which carried such passengers as 
chose to travel on such a train. The following is a 
summary of the facts: 

The caboose had a door at each side, and also a plat- 
form and door at each end. A step went down from 
each end of each platform. This step was about two 
and one-half feet above the level of the track. Seats 
were arranged around the sides. After said train left 
Coal Port, the cohductor asked Krouse for his fare to 
Coshocton. Krouse did not have twenty-five cents in 
change, and offered the conductor a five dollar bill. 
The conductor was unable to change the bill, and asked 
some other passengers in the car to change it, but was 
unable to get it changed. Whereupon he retained the 
five dollars, and told Krouse he would get it changed 
when they got to Coshocton and give him his change, 
to which arrangement Krouse consented. When the 
the train arrived at Coshocton, Krouse and the other 
passengers, their journey being ended, discharged 
themselves from the train. The conductor then pro- 
ceeded with his duties concerning the train, such as 
receiving and discharging freight, switching cars, etc., 
wholly forgetting about the change that was due to 
Krouse. Krouse in the meantime went upon the 
freight platform, and waited about the place for twenty 
minutes to half an hour, in order that the conductor 
should give him his change, but did not ask the con- 
ductor for his change, because he thought the conduc- 
tor was too busy. At the station at Coshocton, Main 
street crossed the track at right angles. The freight 
platform was on one side of the street, and the passen- 
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ger or eating house platform was on the other side— 
the street about sixty feet wide. The business of the 
train at that station being finished, the conductor gave 
the signal to start the train, and it commenced moving 
eastward on its way (in fact going north at the time). 
Krouse seeing the train start, ran down off the high 
freight platform, and across the street and on to the 
eating-house platform, to get on the train, for the pur- 
pose of getting his change; and while the car was in 
motion he clambered up on the front platform of the 
caboose, and went to the door and partially in the door 
of the caboose, for the exclusive purpose of getting 
his change from the conductor. The train had got up 
to a speed of four or five miles an hour. The con- 
ductor gave Krouse the same five dollar bill, and 
Krouse thereupon jump from the train, and in striking 
the ground fractured the tibia and fibula of one of his 
legs. Krouse, at the time, was a man fifty-five years 
of age, of sound mind, and in full possession of his 
mental faculties. Krouse was not forced to leave the 
train. No force or show of force was used, and no 
threats of expulsion were made, and no effort to expel 
was made. The next stopping place was Coshocton 
Mines, about one mile and one-half east. Krouse did 
not ask the conductor to stop the train. 

The above facts are not controverted by the evidence, 
but a conflict occurs in the evidence as to whether the 
conductor ordered Krouse to get off. Krouse says, that 
“he got on the car as it was leaving Coshocton, and 
said to the conductor, ‘ Mr., you didn’t give my change 
back.’ He said, ‘No, sir; I didn’t get it changed.’ He 
then put his hand in his vest pocket, took the five dol- 
lar bill and handed it back to me, and told me to pay 
the quarter some other time, and get off the train as 
quick as I could. I am sure that is what he said. I 
don’t know of his taking hold of me, or touching me, 
nor pushed me. I went on the platform of the car. 
No one else came on it. I was alone. The conductor 
said nothing more. Felt no compulsion. I got down 
on the step. Put the five dollar bill in my pocket, 
while 1 was on the platform. Then I took hold of the 
iron rail, went down on the step, looked over, saw the 
ties sticking over the rails, and was afraid to jump 
there. Then I looked ahead and saw a better place, 
where ties did not stick out; come to that place, jumped 
forward with the train, as carefully as I could, and let 
go the iron just as I jumped; and just as I struck the 
ground with my foot something struck me on the 
shoulder. * * * [never jumped off a car when in 
motion before. * * * When I was on step of car it 
was still increasing in speed. My object in jumping 
off was to keep from being taken to Lafayette, and be- 
sides I thought I had to obey the conductor’s orders. 
He didn’t threaten to put me off. * * * I didn’t 
tell him I didn’t like to jump. I didn’t hesitate about 
jumping.” 

The conductors swears, that after they did the work 
of the train it was started; that he (conductor) got 
upon the train, after it had started, at Main street 
crossing. That he met Krouse in the caboose, near the 
door. Krouse demanded his five dollars, which was 
given him. Krouse then passed him, out of the door 
on to the platform, and got off at east end of caboose. 
* * * Train was then going four or five miles an 
hour. * * * Iwas so busy I forgot to give him his 
change. I don’t remember of saying anything to 
Krouse when I gave him his money. * * * That he 
did nothing to induce Krouse to leave the train, except 
give him his money. That he used no compulsion at 
all. That he (conductor) was not on the platform when 
Krouse got off. * * * That he don’t think he spoke 
to Krouse when he gave him the money. 

Several errors were assigned to obtain a reversal of 
the judgment, Such only as are deemed necessary to 





notice are found stated in the opinion of the court. 

JOHNSON, J., delivered the opinion of the court: 

We think the court erred in its charges to the jury 
as to the relative duties and obligations of the plaint- 
iff and defendant toward each other at the time the 
injury was caused. 

The question of contributory negligence by the 
plaintiff was presented, that is whether he had so di- 
rectly contributed to his own injury as to bar a recoy- 
ery, and the effect the charges we shall notice, was 
to practically take from the jury its determination. 

We will notice those charges given and refused 
which relate to this point. 

1. The court charged, ‘‘ That the plaintiff claims that 
he went on defendant’s cars at Coshocton to get his 
change. This he had a right to do, and if the conduc- 
tor neglected to stop the train, or so far check its mo- 
tion as to afford the plaintiff an opportunity of getting 
off with safety, he, the plaintiff, would have a right to 
remain on the train. But if the conductor in charge 
of the train ordered or directed him to jump off as 
quick as could, and the conductor neither stopped the 
train, checked its speed, nor attempted to stop or check 
it, and the plaintiff, in pursuance and in obedience to 
such order, jumped off while the train was moving at 
the rate of four or five miles an hour, and was injured, 
the defendant would be liable; provided that you find 
that the plaintiff, in jumping off the train, exercised 
ordinary care and prudence to avoid injury.” To 
which charge defendants excepted. 

2. Also the following: *“‘That if the jury shall find, 
that at the time the plaintiff received the injury com- 
plained of in the petition, the defendant was a rail- 
road company, engaged in carrying freight and pas- 
sengers on their railway from Newark to Steubenville, 
in the State of Ohio, and were running trains called 
local freight trains between Newark and Dennison, in 
the State of Ohio, which trains were used for carrying 
freight and passengers; and that the plaintiff, with the 
consent of the conductor of one of said trains, got on 
board of said trrin at Coal Port, or Franklin Station, 
to be carried on said train from said station to Coshoc- 
ton, for a reward to be paid by said plaintiff to said 
company, then said plaintiff was a passenger, and en- 
titled to all the rights of passengers on railway trains; 
and if the jury shall further find, that after said plaint- 
iff had so got on said train, and said train had started 
eastwardly on its way to Coshocton, the said conductor 
called upon said plaintiff, and demanded his fare, and 
informed him that the amount of said fare was twenty- 
five cents, and that plaintiff had only ten centsin change, 
but also had a five dollar bill, and informed said con- 
ductor that he only had ten cents in change, and had a 
five dollar bill, and offered the ten cents to the conduc- 
tor, and promised to pay the balance when he arrived 
at Coshocton; and that said conductor refused to take 
the ten cents, but informed plaintiff he would take 
said five dollar bill, and pay the plaintiff his change 
when the train arrived at Coshocton, and took and 
kept the five dollar bill; and if the jury shall further 
find that said conductor retained said money, and the 
train arrived in Coshocton, and the plaintiff got off the 
train and waited at the station for his change, and that 
said conductor failed and neglected to give plaintiff his 
change, but started said train in motion on its east- 
ward journey from the town of Coshocton, without 
giving the plaintiff his change, that then the plaintiff 
had a right,to go on board of said train and demand 
said change; and if they further find that plaintiff did 
go on board of said train, while the same was in mo- 
tion, for the purpose of so demanding said change, and 
did demand it, and the said conductor handed him his 
five dollar bill, and told him to pay the twenty five 
cents the next time he got on said train, and to get off 
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as quick as he could, without offering or attempting to 
stop said train, or to slacken its speed, to enable plaint- 
iff to get off, and in pursuance of said direction plaint- 
iff did jump off of said train while the same was 
in motion, and running at a rate of speed of only four 
or five miles an hour, and received the injury com- 
plained of in the petition, and if they find that in so 
jumping off said train the plaintiff exercised such care 
as a reasonably prudent man, under the same circum- 
stances, would have done, then the defendant is liable, 
and the plaintiff is entitled to recover.”” To which 
charge the defendants excepted. 

That is to say: 1. If the conductor “ ordered or di- 
rected ” the plaintiff to jump whilst the train was in 
motion, neither stopping nor attempting to check it 
up, the defendant was, as a matter of law, liable for 
the injury, provided ordinary care and prudence was 
used by the plaintiff to avoid injury while jumping off; 
and 2, if the conductor told plaintiff to get off as quick 
as he could, without stopping or attempting to stop 
the train, and in pursuance of said direction plaintiff 
jumped off, while the train was in motion and running 
at the speed of four or five miles an hour, the plaintift 
is entitled to recover, if the iury find “that in so 
jumping off said train, the plaintiff exercised such 
care as a reasonably prudent man, under the same cir- 
cumstances, would have done.” 

These charges involve the same principle, and are 
liable to the same objection. They assume that the 
liability of the defendant for the injury was absolutely 
fixed, provided the plaintiff jumped with proper pru- 
dence and skill, however imprudent the action may 
have been. They take from the jury, as a fact, the 
question as to whether the plaintiff was guilty of con- 
tributory negligence in the transaction, provided the 
plaintiff was ordered or told to get off, and provided 
he jumped as a prudent and careful man would under 
the same circumstances. They charge to the defend- 
ant’s account whatever imprudence or fault the plaint- 
iff may have been guilty of in getting on the train 
while in motion, and thus creating the emergency out 
of which the injury arose, or in getting off again with- 
out any compulsion, or without requesting the con- 
ductor to check or stop the train, provided the mode 
and manner of jumping off was such as a careful and 
prudent man would adopt. 

To entitle the plaintiff to recover, he must show: 1. 
That the defendant’s negligence caused or directly con- 
tributed to the injury. 2. That the plaintiff was him- 
self without fault directly contributing to or causing 
the injury. 

For the purposes of this discussion, we may assume 
that a case was made showing that the defendant was 
at fault in not stopping or checking the train to let the 
plaintiff off, and that this fault directly contributed to 
the injury; though we are inclined to think that, under 
the special circumstances of the case, that was a ques- 
tion of fact for the jury, rather than that of law for 
the court, as the charge assumes, when the jury are 
told that upon these facts the plaintiff was entitled to 
recover, if he had jumped with proper care and skill. 
The chief objections to these charges, which we shall 
notice, is that they take from the jury all questions of 
fault or negligence of the plaintiff in getting on and off 
the train while it was in motion, provided he exercised 
proper care and prudence in the manner of getting off, 
if he was directed or told to get off. 

The plaintiff's journey had ended. He was no longer 
a passenger in the custody or under the control of the 
defendant as a carrier. Their relations to each other 
were only such as grew out of the failure of the con- 
ductor to return him his change. Finding that the 
train was starting and that the conductor was going 
without fulfilling his promise, the plaintiff immediately 





determined to board the moving train to obtain his 
money rather than await the return of the conductor, 
or suffer the delay and inconvenience of obtaining the 
money in some other mode. We may assume that the 
defendant was liable for this omission of the conduc- 
tor to return the plaintiff his change, and that the 
plaintiff might legally and rightfully board the mov- 
ing train to obtain it, yet the fact remains that he vol- 
untarily did so, and thereby created the emergency 
which then arose. We may further assume that tbis 
emergency arose primarily from the failure of the con- 
ductor to return the change, yet the failure did not re- 
lieve the plaintiff from whatever fault he was guilty 
of in boarding the moving train, and thus becoming 
the proximate cause of the emergency leading to the 
injury. Krouse elected to make this hazardous effort 
to regain his money, rather than resort to other meth- 
ods and suffer the inconvenience of doing without it. 
We agree he might lawfully do so, and in so doing the 
company was not relieved of its duty, or care and pru- 
dence towards him, while so employed, not as a passen- 
ger, but as one having lawful business to transact with 
the conductor. We agree further, that upon the evi- 
dence in this case, it was the duty of the defendant to 
have slackened or stopped the train to let the plaintiff 
off. Our objection to this charge is that the court as- 
sumed as matter of law that, however hazardous this 
undertaking was, and however much the plaintiff was 
to blame in attempting to get off the train moving at 
this rate of speed, and at a place not intended to be 
used for that purpose, without an effort to have the 
train stopped, he was entitled recover if he got off with 
proper care and skill. The jury were told if the con- 
ductor had told him to get off the train while in mo- 
tion without attempting to stop it, that direction re- 
lieved the plaintiff from all blame or imprudence in 
undertaking this hazardous step, if he performed it in 
a skilfull manner, although the plaintiff admitted in 
his evidence he was under no compulsion to do so. 

Whether the plaintiff was guilty of contributory 
negligence was a question of fact for the jury, under 
proper instructions from the court. The plaintiff had 
helped to create the emergency that caused him to at- 
tempt to jump off the train. The court assumed that 
this attempt was dangerous, and imputed to the de- 
fendant all the liability for the act of jumping, and 
instructed the jury to give the plaintiff a verdict, if in 
**so jumping he did it in a proper manner,” thus tak- 
ing from the jury all inquiry as to contributory negli- 
gence of plaintiff except as to the manner of perform- 
ing the leap. Whether the plaintiff was guilty of such 
negligence should have been submitted to the jury 
without the qualification embraced in these charges. 
If the conductor had ordered or directed the plaintiff 
to get off the moving train, that was a proper circum- 
stance to go to the jury, in determining whether the 
plaintiff was justified in making the attempt. It did not 
as a matter of law relieve the plaintiff unconditionally 
and absolutely from all blame, or transfer it to the de- 
fendant. It was for the jury to say, under all the cir- 
cumstances of the case, whether it was imprudent in 
the plaintiff to make the attempt, and in doing so, this 
remark of the conductor and its influence on the action 
of the plaintiff should have been considered. 

We have been cited toa number of cases where it 
has been held that the order or directions of the offi- 
cers or employees of the railroad made to passengers 
excuse them from the consequences of attempting 
to comply with such orders or directions. Among 


these are Filerv. N. Y.: Cent. R. R. Co., 49 N. Y. 47; 
Delamatys v. Milwaukee, etc., R. R. Co., 24 Wis. 578, 
586-7; Filer v. James, 59 N. Y. 351; Warren v. Fitch- 
burg R. R. Co., 8 Allen, 227; Lambeth, Admr. v. North 
Carolina R. R. Co., 66 N. C. 494; Sweeny v. Old Col- 
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ony, etc., R. R. Co., 10 Allen 368; Gaynor v. Same, 100 
Mass. 208; McIntire v. N. Y. Cent. R. R. Co., 37 N. Y. 
288. These cases rest upon the ground that passengers 
have a right to assume that the employees of a railroad 
know when an act is safe and when itis not, and that they 
would not direct a passenger to do it unless it was 
safe, and the road by such orders or directions of its 
employees, has involved the plaintiff in the act, whether 
it be that of leaping from the cars while in motion, or 
any other act, by which he is injured. And they show 
a variety of other acts, besides directions in words to 
leap from the train, which, when committed by their 
employees, are held to have involved the plaintiff in 
the act which resulted in his injury, and that conse- 
quently the road is liable. 

In Filer v. N. Y. Cent. R. R., 49 N. Y. 47, it is said: 
‘When a passenger upon a railroad, by the wrongful 
act of the company, is to be put to an election between 
leaving the cars while they are moving slowly or sub- 
mitting to the inconvenience of being carried by the sta- 
tion where he desires to stop, the company is liable for 
the consequences of the choice, provided it is not ex- 
ercised wantonly or unreasonably.” In that case 
the injury occurred in consequence of a passenger at- 
tempting to pass from one car to another while in mo- 
tion, in compliance with a direction of an employee. 
The defendant asked the court below to charge the 
jury that as a matter of law the injured party was 
guilty of contributory negligence in making the at- 
tempt to pass, notwithstanding the directions. The 
court say: ** There was much evidence tending to show 
that in moving from the one car to the other, the de- 
ceased was but obeying the directions of the employ- 
ees of the defendant, and it was eminently proper for 
the judge to have left to the jury the question whether, 
under the circumstances disclosed, the deceased was 
guilty of any negligence in complying or attempting to 
comply with those instructions.”’ This is an authority 
directly in support of the conclusions we have reached.* 


Delamatys v. Milwaukee, etc., R. R., 24 Wis. 578, was 
the case of a passenger attempting to leave the car aé 
a station and injured in so doing. It is said: ‘* When 
a railroad company by its negligence, compels a pas- 
senger to choose between incurring some risk in leav- 
ing the train, and being exposed to other inconven- 
iences to which it has no right to expose him, and he 
is injured in getting off under circumstances which 
would not prevent a person of ordinary prudence from 
doing so, the company is liable.” After stating this 
rule of law, the court, in noticing the point made by 
defendant that plaintiff was guilty of contributory 
negligence, says: “ That it was purely a question for 
the jury to find, in view of all the facts, whether Mrs. 
Delamatys was guilty of any negligence in descending 
the steps or jumping from the cars in the manner she 
did. As a matter of law the court surely can net say 
that she was careless or reckless in her conduct.” 
After referring to the testimony that she was directed 
to jump off it is said: ‘‘ Thus it will be seen that the 
court left to the jury the question whether, upon the 
facts disclosed, Mrs. Delamatys wis guilty of negli- 
gence, and we think that pre-eminently was a question 
for the jury, and not one for the court.” 


In McIntire v. N. Y. Cent. R. R., 37 N. Y. 288, the 
passenger had attempted to pass from one car to another 
while the train was in motion in obedience to direc- 
tions of an employee of the company, in order to ob- 
tain a seat, and was killed. The defendant asked the 
court to hold as a matter of law that the plaintiff was 
guilty of such contributory negligence as barred a re- 
covery. This the court refused to do, holding that be- 
ing bound to furnish the passenger a seat, and having 

directed her to go forward 9n a moving train to obtain 





tt, the company and not the passenger assumed the 
hazard of the undertaking. 

Filer v.N. Y. Cent. R. R.,49 N.Y. 47, wasacase of a pas- 
senger attempting to alight at a station while the train 
was still moving, in obedience to directions by a brakes- 
man. The court of appeals, in disposing of the case, 
say: “ The fact is undisputed that the plaintiff received 
the injury while attempting to get off the cars while 
they were in motion, making very slow progress, and 
the jury have found that she was directed by the 
brakesman on the cars to get off, and was told by him 
that they would not stop, or move more slowly to en- 
able her to do so. That it is was culpable negligence 
on the part of defendant to induce or permit the 
plaintiff to leave the train while in motion, and a gross 
disregard of the duty it owed to her, not to stop the 
train entirely, and give her ample time to pass off with 
her baggage, is not disputed. Notwithstanding this, 
if the plaintiff did not exercise ordinary care, and 
might with ordinary care and prudence have avoided 
the injury, she is precluded from recovering. The de- 
gree of negligence of which the parties are respect- 
ively guilty, or whether the fault of the defendant was 
a breach of contract, or the mere omission of some 
duty resting upon it as a carrier of passengers, is not 
material. The plaintiff's negligence may have been 
slight, and that of the defendant what is ordinarily 
termed gross, but if the plaintiff’s fault directly and 
proximately contributed to the injury, she can not re- 
cover. * * * That there was more hazard in leav- 
ing a car while in motion, although moving ever so 
slowly, than when it is at rest, is self-evident. But 
whether it is imprudent and careless to make the at- 
tempt depends upon circumstances; and when a party 
by the wrongful act of another, has been placed in cir- 
cumstances calling for an election between leaving the 
cars or submitting to an inconvenience and a further 
wrong, it is @ proper question for the jury whether it 
was a prudent and ordinarily careful act, or whether 
it was a rash and reckless exposure of the person to 
peril and hazard.” 

The case came again before the court in 59 N. Y. 
351, upon the charge of the court below that it was 
immaterial who gave the direction, whether it was the 
brakesman ora person not connected with the train, 
and left it tothe jury to say whether it was prudent 
for her, acting under the advice given by anybody, to 
alight from the train. It was held that this was error, 
for the obvious reason that the employees of the train 
are in the line of their duty in assisting passengers on 
and off the train, and in directing them in procuring 
seats, and that, where-they give directions, passengers 
will naturally assume that they know that it is entirely 
safe or the direction would not be given, which would 
not be the case if the advice or direction comes from 
those not connected with the train. It is said ‘that 
passengers rightfully assume that these persons are 
familiar with the movements of the train, and know 
whether the passenger can comply with the directions 
with safety. The point there decided simply was, that 
directions given by employees, stood on a different 
ground as affecting contributory negligence than those 
given by strangers, and that it was error to charge the 
jury that there was no material difference. The lan- 
guage of the court in 49 N. Y., which we have quoted 
and emphasized, is to the effect that it is a proper 
question for the jury whether in case of such direc- 
tions by a brakesman it was a prudent and careful, or 
a rash and reckless exposure of the person to peril 
and hazard, was left unqualified as the law of the case. 

Warren v. Fitchburg R. R. Co., 8 Allen, 227, cited by 
defendant, -instead of being an authority for him, is 
strongly the other way. In that case a person having 
purchased a ticket was directed by the station agent to 
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cross over the track to take his place on the train, and 
while doing so, in company of the agent, was struck 
by a train and injured. The court say: “It was shown 
that the plaintiff had purchased his ticket * * * * 
and was waiting in the passenger station for the ar- 
rival of the train * * * that the station agent said 
to him, ‘ the train is coming, we will cross over;’ upon 
receiving this information and direction the plaintiff 
followed the station agent from the room across to- 
wards the train, and was hurt by the moving train. 
Whether in this condition of things, in his anxiety 
seasonably to reach the train, which would stop but a 
moment, the plaintiff at a station with which he was 
not familiar would have been likely to be thrown off 
his guard by the direction to cross over, given without 
any caution or qualification; whether he ought natur- 
ally, and without subjecting himself to the imputation 
of want of care, have considered himself under the 
charge of the defendant’s agent, with an assurance that 
it was safe and proper to go directly to the cars, were 
questions for the jury and not for the court.” 

So in Sweeny v. Old Colony R. R., 10 Allen, 358, 
where a person was injured while crossing a railroad 
track upon receiving a signal from the flagman that it 
was safe, it was held that this fact, with others, warrant- 
ed the jury in finding for the plaintiff. It was said: 
‘*The question whether the plaintiff was so induced 
was directly submitted to the jury by the court * * * 
Certainly the evidence as reported well warranted the 
finding of the jury on this point.” 

In Graynor v. Old Colony’R. R., 100 Mass. 208, it was 
also held that it was for the jury to determine whether 
the plaintiff was guilty of contributory negligence, al- 
though the arrangement and use of the premises were 
such as to invite the plaintiff to cross the track, in at- 
tempting to do which he was injured. 

Penn. R. R. v. Killgore, 32 Penn. St. 292, was a case 
of afemale passenger with three young children at- 
tempting to alight at a station and injured by the cars 
starting; it was held that the question of concurrent 
negligence was to be determined by the particular cir- 
cumstances of the case. 

It is unnecessary to notice further the authorities. 
The cases relied on relate chiefly to passengers and 
carriers, and to the effect of orders, directions and in- 
structions given to the former by the employees of the 
latter in performance of their duty as carriers, either 
as to the position and conduct of the passengers on the 
train, or as to getting on or off at the usual places or 
stations. There is a material difference between such 
orders, directions, advice and instructions while in 
performance of the carrier’s duty, and those given by 
such employees not in performance of such duty. If, 
while a train was at full speed, the conductor should 
direct a passenger to jump out at a point extremely 
hazardous, between stations, it would hardly excuse 
the passenger from the legal consequences of contrib- 
utory negligence where he acted voluntarily. So 
where, as in this case, the relation of passenger and 
carrier did not exist, and the emergency is one for 
which the plaintiff was at least equally at fault with 
the defendant, it was eminently proper that the ques- 
tion of contributory negligence of the plaintiff as to 
the propriety and prudence of making the effort to 
get off, as well as to the care and skill exercised in 
doing so, should have been submitted to the jury. If 
the conductor advised or directed him to get off the 
train while in motion, that was a circumstance to be 
considered by the jury upon the issue. Its effect on 
the plaintiffs mind and conduct was for them to de- 
termine, under all the circumstances. It was the 
province of the jury to determine both the nature and 
the effect of this remark of the conductor; whether it 
was intended and understood as an order to leave the 








train, or was by way of advice, or as a suggestion for 
the plaintiffs benefit and in furtherance of what 
plaintiff intended to do, and also whether such re- 
mark influenced the action of plaintiff, and caused him 
to act differently from what he otherwise would have 
done. Wharton on Neg., sec. 38; Johnson v. R. R. 
Co., 70 Penn. St. 357; Ill. Cent. R. R. v. Ableman, 39 
Til. 181. . 

This error is not cured by the general instruction. 
Every charge should be predicated on the issues and 
facts of the case. A specific charge, based on partic- 
ular facts, which, if followed by the jury, causes an 
erroneous verdict, is not cured by correct general 
charges applicable to cases of this class as well as the 
case at bar. JUDGMENT REVERSED. 


—_ 


TAXATION OF NATIONAL BANK SHARES. 





THE CITY NATIONAL BANK OF PADUCAH v. 
THE CITY OF PADUCAH AND H. M. MORGAN, 
TAX-COLLECTOR. 


Circuit Court of the United States, District of Ken- 
tuc. 


Before Hon. H. B. Brown, (Eastern District of Mich- 
igan), District Judge. 


1. ENJOINING TAXATION OF NATIONAL BANK SHARES— 
WHEN BANK A PROPER PARTY.— A bank is a proper 
party complainant to a billin equity, to enjoin the collec- 
tion of atax upon its shares, assessed against its stock- 
holders, if it be shown that the bank would be subjected to 
a multiplicity of suits, whereby its business will be inter- 
fered with, its credit impaired and its stock depreciated. 


2. INJUNCTION TO STAY TAX—GROUNDS OF—MULTIPLICI- 
TY OF SuITs.—The remedy by injunction to stay the col- 
lection of a tax upon personal property, may be invoked, 
where the enforcement of the tax would lead to the multi- 
plicity of suits,or where the law authorizing the tax is 
itself invalid. 


3. TAXATION OF NATIONAL BANK SHARES— RATE OF 
TAXATION.—Where, by the laws of a state or municipality, 
different rates of taxation are imposed upon different 
classes of moneyed capital, such state or municipality may 
not tax the shares of national banks at the highest rate im- 
posed upon any class, regardless of the proportion which 
that class bears to other classes; nor, upon the other hand, 
is it confined to the lowest rate imposed upon any class. 


4. THE SAME.—Where different rates of taxation are pre- 
scribed for different classes of “other moneyed capital,” 
the rate imposed upon shares in national banks should not, 
as a general rule, exceed that imposed upon other moneyed 
capital of the same class, viz: shares in state banks. 


5. THE SAME—ILLUSTRATION.—W here practically the en- 
tire banking capital of the State of Kentucky was exempted 
from taxation, beyond fifty cents per share, and included 
in this enumeration, was a state bank in Paducah, the cap- 
ital stock of which exceeded that of all the national banks 
located there, it was held that an ordinance imposing a 
tax of $1.05, nominally upon all banks in the city, but from 
which the state banks had been adjudged exempt, was an 
unlawful discrimination against the national banks, and 
therefore invalid. 


6. THE SAME—DEDUCTION OF SHAREHOLDER’S INDEBT- 
EDNESS.—Where other moneyed capital than bank stocks 
was also taxed at $1.05, but with a proviso that from the 
amount of this capital, the entire indebtedness of the own- 
er should be deducted before the assessment was made, 
and no such deduction was allowed where such capital 
consisted of shares in national banks, the tax upon such 
shares was held invalid. 


7. THE SAME—DEDUCTING REAL ESTATE OWNED BY 
BaNK—DOUBLE TAXATION.—The tax was also held invalid 
for the reason that no provision was made for deducting the 
value of real estate owned by the bank, which was there- 
by subjected to double taxation. 
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This was a bill in equity against the city and tax 
collector of Paducah, to enjoin the collection of a tax 
upon the shares of the complainant’s bank. In 1867 
the legislature passed an act to tax the shares of na- 
tional banks, and provided that the tax should not ex- 
ceed the rate imposed upon the shares of banks organ- 
ized under the laws of the state. The amount so 
assessed upon the state banks under the general laws 
of State of Kentucky was fifty cents per share. Under 
this law complainant had for several years reported to 
the auditor the number of its shares and paid the tax 
thereon, which was in lieu of all other taxes. 

In 1871 the city of Paducah, under an amended 
charter passed that year, was authorized to levy and 
collect a tax at the rate of not exceeding two dollars 
and fifty cents per hundred dollars, of property within 
the city limits made taxable by law for state purposes, 
and also upon all bank stock located therein incorpo- 
rated under the laws of the State of Kentucky or of 
Congress. No steps were taken under this act until 
April, 1875, when the Common Council of Paducah 
passed an ordinance providing for the collection of a 
tax of one dollar and five cents on a share for the year 
1875, and for all subsequent years at a rate levied by the 
common couneil for other taxation, which ordinance 
was made applicable by its terms to banks organized 
under the state law, as well as national banks. It was, 
however, by the courts of Kentucky held invalid as to 
state banks. This tax was assessed for the year 1875, 
and the books placed in the hands of the collector, and 
this bill was filed to enjoin him from proceeding there- 
under against the bank. 

The other facts of the case, so far as they are mate- 
rial to the questions involved, are stated in the opinion 
of the court. 


Charles 8S. Marshall and L. D. Husbands, for com- 
plainant; King & Gilbert and Campbell & Greer, for 
defendants. 

BROWN, J.: 

Upon the threshold of this case, we are confronted 
with the objection that, inasmuch as the tax in ques- 
tion is laid upon the individual shareholders, the bill 
can not be maintained in the name of the bank; that 
the suit is one which concerns the stockholders only, 
and that they are the only proper parties complainant. 
Though this question has been raised before the su- 
preme court several times, it has never been directly 
passed upon. In Dows v. The City of Chicago, 11 
Wall. 108, the bill was filed by a stockholder simply 
upon the ground of the illegality of the tax. The 
bank itself filed a cross-bill, also alleging the illegality 
of the tax assessed, on various grounds; and averring 
that if the share were permitted to be sold, irrepara- 
ble injury would not only be done the shareholders, 
but also to the bank, which would be thereby subjected 
to great loss of standing, and other injury, for the 
redress of which the law afforded no remedy; and that 
such also would be the result if the bank paid the 
taxes, and was subject to suits by each of the share- 
holders by reason of so doing; and that in either event 
a multiplicity of suits would be rendered necessary to 
adjust the rights of the parties. A demurrer was in- 
terposed to both bills, and both were dismissed; the 
original bill because it was based solely upon the 
ground that the tax was illegal, and the cross-bill be- 
cause it must share the fate of the original. The court 
intimated, however, that if the cross-bill had been an 
original, with like averment, it might have been sus- 
tained, to avoid a multiplicity of suits. The question 
appears to have been fully argued in Tappan v. The 
Merchants Nat. Bank, 19 Wall. 490, under an allegation 
in the bill similar to the one under consideration, and 
to have been ruled by the Circuit Court of Northern 





Illinois in favor of the jurisdiction. Union Nat. Bank 
v. Chicago, 3 Biss. 82. In the supreme court, the case 
went off on another point, and the court expressly de- 
clined to pass upon this question. The only case I 
have found in which the jurisdiction was denied is 
that of the First Nat. Bank of Hannibal v. Meredith, 
44 Mo. 500, where, notwithstanding the taxes were as- 
sessed the bank and sought to be collected by seizing 
and selling all the shares comprising the capital stock, 
the court declined to interfere on the ground that an 
injunction to restrain the collection of the tax was not 
the proper remedy, unless the sale of the property was 
accompanied by irreparable damage. Incidentally, 
the court remarked, that the plaintiff had no equity, for 
the reason thatits property was notin jeopardy ; that the 
bank, as a corporation, would lose nothing if the shares 
of its stockholders were sold, and that its shareholders, 
if any one, were entitled to relief. The point, however, 
does not seem to have been maturely considered, and, 
indeed, it is doubtful whether the petition in that case, 
charging as it did, not an impending multiplicity of 
suits, but that the sale of the shares would greatly 
damage the bank, by impairing its credit and stability, 
and injuring the owners of the stock, by casting a 
cloud over the title and destroying its convertibility, 
made out a case for relief. 

The bill under consideration alleges, and the evi- 
dence meets, substantially, the averment, that the city 
is threatening to sue the bank and each of its stock- 
holders, in separate suits, and will, unless restrained, 
sue out attachments garnishing the bank and attaching 
the stock of the shareholders, involving the plaint- 
iff in a great many petty suits; breaking down the bu- 
siness of the bank, depreciating its stock, bringing 
endless confusion on the ownership of the same, injur- 
ing the credit of the bank, putting a cloud upon the 
same, and doing it an irreparable injury. That if the 
bank pays these taxes, the stockholders will sue it; 
and, in either event, a multiplicity of suits will result. 
Upon the whole, I think the bank is so far the trustee 
of the stockholders, and the custodian of their divi- 
dends that it is entitled to maintain the bill. It might 
be subjected to great annoyance by stockholders, who 
denied the legality of the tax, and gave the bank notice 
that it would pay it at the peril of being sued by them. 
It is certainly no hardship to permit the whole ques- 
tion to be litigated in a single action. 

We assume in this connection that all the stockhold- 
ers in this bank, each having the same ground for re- 
lief, and the same defense being applicable to all, 
might have united in a single bill without multifari- 
ousness. Cooley on Taxation, 545. This being so, we 
see no objection to the bank maintaining a like bill as 
trustee for the entire body of stockholders. We should 
feel inclined to go to the limit of the law in sustain- 
ing a practice so convenient, and, so far as we can see, 
so unobjectionable. 

It is also insisted that a remedy by injunction can 
not be invoked in this case. While it is freely con- 
ceded that a court of equity has no general power to 
restrain the collection of taxes for any irregulayity of 
assessment or levy, or for over valuation or unjust dis- 
crimination, and that to sustain a bill,the case must be 
brought within some acknowledged head of equity ju- 
risdiction, we think this exigency is met in either of 
the two following cases: 

1. Where the enforcement of the tax would lead to 
a multiplicity of suits; or 

2. Where the law authorizing the tax is itself invalid. 

Upon the first ground the interference of a court of 
equity was held proper in Heywood vy. City of Buffalo, 
14 N. Y. 534, and in Dows v. City of Chicago, 11 Wall. 
108,111. The opinion in that case received the sanc- 
tion of the Supreme Court of the United States. The 
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second ground of interference was also recognized by 
the supreme court in the same case, approving Cook 
County v. The Chicago, Burlington and Quincy R. R. 
Co., 35 Ill. 465. In the case of the same railway com- 
pany V. Frary, 22 Ill. 34, speaking of exceptions to the 
general rule, that a court of equity will not interfere, 
it is observed, ‘* Those exceptions are confined almost, 
if not entirely, to cases where the tax itself is not au- 
thorized by law, or if the tax is authorized, it is as- 
sessed upon property which is not subject to the tax. 
The case of the Illinois Central R. R. Co. v. The County 
of McLean, 17 Ill. 291, fell within the latter exception. 
The same rule is practically affirmed in Munson v. 
Minor, 22 Ill. 601, and Central Warren Road Co. v. 
Black, 32 Ind. 471. In Warden v. Board of Supervis- 
ors, 14 Wis. 618, an exception is mentioned of objec- 
tions which go to the very groundwork of the tax as- 
sessed, so as to affect materially its principle and to 
show it must necessarily be illegal. ‘‘ Where it ap- 
pears that the established principle of taxation has 
been violated, and that actual injustice will ensue, or 
that the tax is levied for an unauthorized purpose, of 
course equity will interfere, in proper cases, to pre- 
vent the wrong.” See High on Injunctions, 195-200. 
Both of the reasons above given for the exercise of 
equity jurisdiction, are apparent in this case, and we 
think the complainant has not mischosen its remedy. 
While in a case of over-valuation, or unjust discrim- 
ination an appeal to the supervising officers might cor- 
rect the error, they would have no power ina case like 
this to question the validity of the ordinance by virtue 
of which the tax was assessed. 

Coming now to the vital point in this case, viz: The 
validity of the legislation by which the tax in question 
was imposed, we find the general proposition firmly 
established, that banks organized under acts of Con- 
gress are regarded as fiscal agents of the government 
and exempt from taxation, except as Congress may 
specially authorize it. McCulloch v. Maryland, 
4 Wheat. 316; Weston v. The City of Charleston, 2 Pet. 
448; Farmer’s Bank v. Dearing, 91 U. S. 34. 

In the organization of national banks, Congress has 
given a qualified authority for state taxation in the 
following section of the revised statutes: 

Sec. 5219. ‘* Nothing herein shall prevent all the shares 
in any association from being included in the valution 
ofthe personal property of the owner or holder of 
such shares, in assessing taxes imposed by authority of 
the state within which the association is located; but 
the legislature of each state may determine and direct 
the manner and place of taxing all the shares of 
national banking associations, located within the state, 
subject only to the two restrictions, that the taxation 
shall not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of 
such state; and that the shares of any national bank- 
ing asssociation, owned by non-residents of any state 
shall be taxed in the city or town where the bank is 
located and not elsewhere. ‘Nothing herein shall be 
construed to exempt the real property of associations 
from either state, county or municipal taxes to the same 
extent, according to its value, as other real property is 
taxed.”? 

While the section in question would not be open to 

- construction if the entire moneyed capital of the state, 
in the hands of individuals, were taxed at a uniform 
rate, the interpretation to be put upon it, where diff- 
ent rates of taxation are imposed upon difierent classes 
of moneyed capital, is not free from doubt. Has the 


state a right to tax the shares of national banks at the 
highest rate imposed upon any class of moneyed cap- 
ital, regardless of the proportion which that class 
bears to other classes? On the other hand, is it con- 
fined to the lowest rate imposed upon any class of 





moneyed capital, with like disregard of the relative 
amount of the different classes? The last question is 
answered directly, in the case of Hepburn v. The 
School Directors, 23 Wall. 480, in which it was proved 
that mortgages, judgments, recognizances and mon- 
eys owing upon articles of agreement for the sale of 
real estate were exempt from taxation ip a certain 
district, except for state purposes. This was held a 
partial exemption only, and it is said it can not be the 
intention of Congress to exempt bank shares from tax- 
ation, because some moneyed capital was exempt.” 
Suppose, however, there were ina certain district a 
very small amount of moneyed capital of one species 
and a very large amount of another; that the former 
was heavily taxed and the latter exempt altogether, 
would the municipality be authorized to tax the shares 
of national banks at the rate imposed upon the former? 
Suppose, for example, that state banks, exempted 
from taxation, absorbed three-fourths of “ the other 
moneyed capital ” of a certain city, and the remaining 
one-fourth was heavily taxed, would it not be not only 
an unjust discrimination but a mere evasion, to tax 
the shares of national banks at the rate imposed 
upon the taxed quarter? These questions have never 
been definitely settled, but bearing in mind that the 
obvious intention of Congress was to permit taxation, 
but to inhibit unjust discriminatian, it would seem 
the answer would be easy. I regard the true con- 
struction to be this: That when by local legislation 
different rates are prescribed for different classes of 
moneyed capital, the rate imposed upon shares in na- 
tional banks should approximate as closely as may be 
to the rate imposed upon other moneyed capital of the 
same or similar class, viz., shares of state banks. 
While this rule might be subject to qualifications in 
localities where the capital of state banks bore a very 
small proportion to other moneyed capital, and the ex- 
emption was intended as a bounty, I think it furnishes, 
as a general rule, a safe guide to the validity of the 
tax. 

It is urged, however, that the course of legis- 
lation upon this subject repels the inference here 
drawn from he language of the section, and shows, 
affirmatively, that Congress intended to permit 
the states to discriminate in favor of their own 
banks, by repealing a proviso inhibiting such dis- 
crimination, originally annexed to the section in ques- 
tion. The 41st section of the original act of 1864, 13 
statutes, 112, provided that “‘ nothing in this act shall 
be construed to prevent all the shares in any of the 
said associations, held by any person or body corpo- 
rate from being included in the valuation of personal 
property of said person or corporation, in the assess- 
ment of taxes imposed by or under state authority, at 
the place where such a bank is located, and not else- 
where; but not at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citi- 
zens of such state: Provided, That the tax so imposed 
under the laws of any state, upon the shares of any of 
the associations authorized by this act, shall not exceed 
the rate imposed upon the shares in any of the banks 
organized under authority of the state where such 
association is located: Provided, also, That nothing in 
this act shall exempt the real estate of associations 
from either state, county or municipal taxes, to the 
same extent, according to its value, as other real estate 
is taxed.” In 1868 a short act was passed (15 statutes, 
34) not amending, but explanatory of the 41st section, 
entitled “an act in relation to taxing shares in national 
banks.” The language isas follows: “ That the words 
* place where the bank is located, and not elsewhere,’ 
in section 41, etc., shall be construed and held to mean 
the state within which the bank is located, and the 
legislature of each state may determine and direct the 
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manner and place of taxing all the shares of national 
banks located within said state, subject to the restric- 
tion that the taxation shall not be at a greater rate than 
is assessed upon other moneyed capital in the hands of 
individual citizens of such state: And provided 
always, That the shares of any national bank owned by 
non-residenjs of any state, shall be taxed in the city or 
town where said bank is located, and not elsewhere.” 
The intent of Congress was manifest. A difference of 
opinion had arisen with regard to the meaning of the 
words “ place where the bank is located, and not else- 
where,” and in some states the assessing officers were 
taxing the shares in the town or city where the bank 
was located, notwithstanding the owner lived in a dif- 
ferent town or city in the same state. To define the 
meaning of these words was the sole object of the act 
of 1868. This is evident, not only from the language 
of the act itself, but is an actual fact—(though possibly 
it is not a legitimate argument here)—as appears from 
the remarks of the chairman of the committee which 
reported the bill. (See Congressional Globe, 2 sess- 
ion, 40th Congress, p. 921.) The two provisions in the 
original act were neither of them alluded to in the act 
of 1868, although out of abundant caution the words 
“the taxation shall not be ata greater rate than is 
assessed upon other moneyed capital” were repeated, 
and an entirely new proviso added, that the shares of 
non-residents should be taxed in the city where the 
bank was located. There is certainly no express repeal 
of the two provisos in the original act, and nothing 
from which an implication of repeal can arise. Were 
it not for the revised statutes, I should hold both the 
provisos in the act of 1864 to be still in force. Iam 
aware that in the case of Lyonberger v. Rouse, Mr. 
Justice Davis indicates an opinion that under the act of 
1868 the power of state taxation was subject only to 
the restriction that “the taxation shall not be ata 
greater rate than is assessed upon other moneyed cap- 
ital;’? but the point does not seem to have been argued, 
and was unnecessary to the decision of the case. In 
the revision, the second proviso, that the real estate of 
the bank should remain subject to taxation, is retained; 
while the first, limiting the tax expressly to the rate 
imposed upon the shares of state banks, was omitted. 
If there were anything in the act of 1868 which could 
be construed asa repeal of the first proviso, I see no 
reason why it should not operate also as a repeal of the 
second; but, as observed before, I think the two acts 
should have been construed harmoniously, and the 
restriction in the act of 1868 should not have bcen 
regarded as exclusive of those in the former 
act, while the omission of the first proviso in the 
revised statutes undoubtedly operates, under sec- 
tion 5596, as a repeal of such proviso, yet con- 
sidering the manner in which the repeal was effected, 
I think no intent can be inferred on the part of Con- 
gress, thereby affirmatively to permit states to subject 
the shares of national banks to a greater rate of taxa- 
tion than they impose upon state banks, if any such 
intent could ever arise from the repeal of a prohiba- 
tory clause. So far as the question arising in this case 
is concerned, section 5219 should be construed pre- 
cisely as if no prior legislation on the same subject had 
been had. 

The ordinance of Paducah nominally imposed a tax 
of $1.05 upon all banks within its limits, state as well 
as national, but as there is but one state bank in the 
city, viz., the Commercial Bank, which is exempt 
from taxation beyond fifty cents per share, and a pos- 
sible tax of fifty cents on each hundred dollars of its 
contingent fund, which seems never to have been col- 
lected, the tax is really applicable only to the three na 
tional banks, the aggregate capital of which is less than 
the capital of the Commercial Bank. It is true an at- 





tempt was made to assess the same tax upon the Com- 
mercial Bank, but an injunction against its collection 
appears to have been granted and perpetuated by the 
state court. I feel authorized then to treat it as exempt 
from this tax. That the Commercial Bank is not excep- 
tionally favored in this particular, is shown by the cer- 
tificate of the Auditor of Public Accounts of the State, 
which is in evidence and exhibits a complete list of all 
banks doing business under the laws of Kentucky. 
They are fifty-three in number, having an aggregate 
capital of $12,473,641.50, and each pays the State a tax 
of fifty cents on every hundred dollars of its capital, 
in lieu of all other taxes, though there are slight varia- 
tions in the different charters. If there are any State 
banks, the taxation of which is not regulated by their 
charters, they fall within the general provision of chap- 
ter 92, article 2, section 1, ‘‘on bank stock, or stock in 
any moneyed corporation of loan or discount, fifty 
cents on each share thereof, equal to one hundred dol- 
lars.”? The result is the same in either case, a few ap- 
parent exceptions being set forth in the answer; but 
practically the entire banking capital of the State is 
subject to a tax of fifty cents per share on one hundred 
dollars, in lieu of all other taxes. Ifthe city of Padu- 
eah may tax national banks at $1.05 per share for the 
year 1875, it may increase the tax at any time to $2.50, 
the amount authorized by the legislature, and to as 
much greater an amount as the legislature may here- 
after see fitto authorize. (It was conceded upon the 
argument that the tax for 1876 had been increased to 
$1.40.) Indeed the legislature may authorize like tax- 
ation by every municipaljty in the State, while the 
State banks under their special charter will escape 
the burden altogether. Certainly here is a large dis- 
crimination in favor of State banks. I am not unmind- 
fulin this connection of the case of Lyonberger v. 
Rouse, above cited, nor of the case of Hepburn v. 
School Directors, 28 Wall. 480,in which it was held 
that the exemption of small amounts of moneyed cap- 
ital, in particular cases, would not invalidate the tax, 
if the great body of moneyed capital was subjected to 
it. In both these cases, however, the amount exempt- 
ed was small in proportion to the aggregate amount of 
moneyed capital, and the great mass of moneyed prop- 
erty was subjected to the same tax levied upon the 
shares of national banks. It is true that the fifty-three 
State banks in Kentucky are not chartered by general 
Jaw, but by special acts in each case; but this seems 
to me to make no difference. The fact remains that 
practically the entire banking capital of the State pays 
a tax of fifty cents, in lieu of all other taxes, even upon 
its real estate. Thelaw will look, not at the manner in 
which the tax is imposed, but at the result of the sys- 
tem. A like answer may be made to the argument that 
many of these State charters have expired, and that in 
renewing them the power to increase the taxation is 
reserved. This power never seems to have been exer- 
cised. . 

It is insisted, however, that although the legislation 
in question may discriminate in favor of State banks, 
there is no discrimination against national banks, inds- 
much as “ all other moneyed capital, in the hands of 
individuals,” except shares in State banks, pays the 
same tax. Under the general laws of Kentucky (and the 
charter of Paducah adopts the same rule of aasessment) 
property subject to taxation is listed in five classes: 

1, Real estate; 2, horses, mules and the like; 3, cattle; 
4, watches, plate, clocks, pianos, vehicles and harnesses ; 
5, “ the assessor after having taken the lists of all prop- 
erty required to be taken listed as above, shall require 
each person on oath to fix the amount he or she is 
worth from all other sources on the day to which 
said list relates, after taking out his or her in- 
debtedness from said amount; and the said as- 
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sessor shall take from the said amount the sum 
of one hundred dollars, and list the balance for 
taxation.” This section includes all property not 
exempt or previously mentioned, such as spiritous 
liquors, the produce of mines, farms, forests, mana- 
factures, notes, accounts, bonds, bills of exchange and 
choses in action, debts and demands of every kind, but 
does not include bank stock. The whole amount of 
this fifth class, in which “‘ other moneyed capital ” is 
ineluded, in the city of Paducah, is shown by the as- 
sessors books to be in all $303,865. From this must be 
deducted all which is not moneyed capital. The resi- 
due, consisting of money on deposit, notes, bonds, 
mortgages, judgments and other choses in action, is 
the only “‘ other moneyed capital,” and the amount of 
this it is impossible to ascertain, as it is nowhere 
listed or taxed as such. A liberal estimate would 
probably not place it over $200,000. Upon this the tax 
of $1.05 is imposed, subject however to a deduction of 
all the indebtedness of the tax-payers. If, then, the 
property of the tax-payer consists of national bank 
stocks, purchased by him and for which he has given 
his note for the full amount, he pays, notwithstanding, 
the tax of $1.05 per share; but if his property consists 
of any other moneyed capital, and his debts are equal 
to the value of the capital, he pays nothing. It is true 
exact uniformity can never be attained, but the law 
requires at least an approximation to it, else the pro- 
viso in the Revised Statutes is useless. While the tax 
is legal, if laid at the same “rate” as other moneyed 
capital is taxed, and it may be said tobe uniform if the 
rate is uniform, yet uniformity of rate presupposes 
uniformity of valuation. If, for instance, state bank 
stocks were appraised at their par value and national 
bank stocks at their cash value, there would be no real 
uniformity of rates, though the percentage might be 
the same in both cases, since the cash value might be 
half or double the par value. This principle is rec- 
ognized in the Railroad Tax Cases, 2 Otto, 611, where 
the tax was sustained upon the ground that the rate 
imposed on railroad property was no greater than that 
upon other property, and the valuation was assessed 
upon the same principle which was applied to the 
property of individuals. Although by the term mon- 
eyed capital in section 5219, is meant taxable moneyed 
capital, yet this must be understood only as disting- 
guishing a class of capital which is taxable from an- 
other, which, from motives of public policy, is ex- 
empt. All moneyed capital listed under the fifth sub- 
division of the equalization law belongs to the class of 
taxable moneyed capital, made the basis of comparison 
in section 5219; but if in the hands of “ A ” this capi- 
tal is taxed, and in the hands of “B” it is not taxed, 
because he is in debt to its full value, like discrimina- 
tion should be made if this capital consists of national 
bank stock, or the tax is notuniform. The legislature 
may discriminate among different classes of capital 
without violating the requirements of uniformity, yet 
as between individuals of the same class the burden 
must be laid equally. It can not tax A and exempt 
B, if the property is of the same class. Now the act of 
Congress classifies national bank stock with other tax- 
able moneyed capital, and inhibits discrimination 
against it and in favor of other moneyed capital. If 
a deduction of debts is allowed in one case, it should 
be in the other, or there is no uniformity. 

Nor is this discrimination likely to work a hardship 
only in rare instances. Most business men, among 
whom bank stock is principally owned, are more or 
less indebted, and the system which permits the debts 
of one to be deducted and not those of another can 
hardly be said to be uniform. It is true the deduction 
of this indebtedness may be practically impossible so 
long as the shares of banks are listed under the equal- 





ization law above quoted; but this is an argument to 
show, not that the tax is uniform with that levied upon 
other moneyed capital; but that the rule announced 
earlier in this opinion, that the taxation of national 
banks should conform to that of State banks, is the 
only one under which taxation can be practically and 
uniformly imposed. 

Another want of uniformity exists in the fact that no 
provision is made for the deduction of the value of real 
estate from the aggregate value of the shares. The 
laws of Ohio, and it is believed of other States, require 
the appraised value of the real estate to be deducted 
from the actual total value of the shares before they are 
listed for taxation. Without such provision, a double 
tax is paid upon the value of the real estate, from 
which other moneyed capital is exempt. 

I lay no stress upon the deduction of one hundred 
dollars allowed by the equalization law, or upon the 
fact that shares owned by colored people may be taxed 
for the support of common schools in violation of the law 
applicable to other moneyed capital. These exemptions 
falls within the rule laid down in Hepburn vs. School 
Directors and Everitts Appeal, 71, Penn. St. 216, and do 
very little to disturb the practical uniformity of the 
law. De minimis non curat lex. 

But from whatever point of view this case is consid- 
ered, the factis apparent, that by the ordinance of 
Paducah a large tax is imposed upon the shares of na- 
tional banks, from which the banking capital of the 
State is wholly exempt; and though the percentage is 
nominally the same, the tax is far more onerous than 
that laid upon other moneyed capital in the city. For 
these reasons, it seems to me the legislation is in con- 
flict with the act of Congress, and therefore invalid. 

A decree will be entered perpetuating the injunction. 


So 

BANKRUPT LAW—PREFERENCES—DEPOS- 
IT MADE TO MEET CHECKS IN CLEAR- 
ING-HOUSE NOT A TRUST FUND. 





PHELAN, ASSIGNEE, v. [IRON MOUNTAIN BANK. 


U. S. Circuit Court, Eastern District of Missouri, 
September Term, 1877. 


Before Mr. Justice MILLER. 


1. BANKING DEPOSITS FOR CLEARING- HOUSE PURPOSES 
NOT TRUST FUNDS.—Where a bank agreed to act as the 
agent of another bank for clearing-house purposes, and, 
as such agent, agreed to pay all the checks of the latter 
which came through the clearing-house, and received for 
that purpose, from time to time, the funds of the latter 
bank, which it passed to the credit of the latter bank, with- 
out keeping such funds separate from its owner: Held, 
that the relation of debtor and creditor—the ordinary one 
of the bank to its depositors—was created and that the de- 
posits could not be considered as trust funds, which, on 
failure of the former bank, would not pass to its assignee. 


2. BANK DEPOSITS — BANKRUPTCY — PREFERENCES.— 
Under such circumstances, the funds when deposited, be- 
came the property of the former bank, and, having paid on 
the day of its failure to the latter bank, the deposits made 
to meet checks, such bank having knowledge of the in- 
solvent condition of the former,—held, that such judgment 
was a preference, and could be recovered by the assignee. 


Broadhead with Donavan and Conroy for plaintiff 
cited: Bank of Commerce v. Russell, 2 Dillon, 216; 
In re Robert Hosie, 7 N. B. R. 601; In re January, 4 
N. B. R. 100. 

Wood & Whitney with FE. T. Farish for defendant 
cited: Perry on Trusts, Par. 2, 18 to 24; Voight v. 
Lewis, 14 N. B. R. 548; Ex parte Sayers, 5 Ves. 
Jr. 172; Grant on Banking, 4, 5; Morse on Bank- 
ing, 26 ch. 2. As to following trust funds into 
hands of an assigneé: Cook v. Tullis, 18 Wall. 342; 
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Brochus vy. Morgan, 5 Cent. L. J. 53; Ex parte Hobbs, 
14 N. B. R. 495; Hamilton, Assignee, v. The Na- 
tional Loan Bank. 3 Dillon, 230. 

Mr. Justice MILLER, orally: 

This case was submitted upon an agreed statement 
of facts, from which it appears that before the Central 
Savings Bank, of this city, went into bankruptcy, 
when Mr. Phelan became its assignee, there was an ar- 
rangement between it and the Iron Mountain Bank 
by which the Central Savings acted as the agent of the 
Tron Mountain Bank for clearing-house purposes, the 
latter being incapable of entering that association for 
want of sufficient capital. By the agreed statement of 
facts made up between the parties and submitted to 
the court, it appeared that the Iron Mountain Bank 
undertook to keep on deposit with the Central Savings 
a sum sufficient to meet all its checks, which that bank 
should be called upon to put through the clearing 
house, and that in the main it did so. And it appears 
that the Central Savings came under an obligation to 
the Iron Mountain Bauk by which it agreed to pay all 
the checks of the latter, whether it had money enough 
of the latter to meet the checks or not; it had to as- 
sume that obligation when it agreed to become the 
agent of the other bank for the discharge of the checks 
in that way. Through a considerable course of busi- 
ness, the Iron Mountain Bank had at times on deposit 
with the Central Savings more money than was neces- 
sary to pay those checks, and at times less money, but 
the Central Savings always met those obligations. 
The Central Savings kept a regular account with the 
Iron Mountain Bank, debtor and creditor, as it was 
bound to do, in regard to the transactions. The Cen- 
tral did not keep the funds furnished for that purpose 
separate and distinct from other funds, but merely 
passed the amount to the defendant’s credit. When 
the Central Savings failed, or found that it was going 
to fail, and after banking hours, it found that it had in 
its possession, beyond what was necessary to pay the 
checks of that day, some $12,000 or $15,000 on deposit 
of the Iron Mountain Bank, and it gave them notice to 
come in and withdraw these deposits, as they would 
not on the next day protect their checks in the clearing 
house. They did come in, and after banking hours the 
Central Savings paid out,.in money and checks, all the 
deposits of the Iron Mountain Bank. 

It is claimed that this was a preference to one of the 
creditors of the Central Savings, and that the Iron 
Mountain knew that the Central Savings was in an in- 
solvent amd failing condition; and, conceding this 
knowledge, the only question before the court is wheth- 
er that was a preference within the meaning of the 
statute. A very ingenious argument is made by 
the able counsel, Mr. Wood, to prove that this was 
some kind of a trust fund, a special trust deposit, 
which it was the duty of the bank to protect from its 
general creditors, and turn over to the cestui que 
trust, which was the Iron Mountain Bank. 

Iam not able to see from the facts in this case that 
the transaction possessed that character. I do not 
perceive any difference between the deposit and the 
deposit of any individual doing business with the 
Central. No special trust relation was created by this 
transaction in question. It does not follow, because a 
fund is placed in the hands of a man or corporation, 
that it can be followed everywhere under all circum- 
stances. And in this particular case there was no 
means of following specifically the money which was 
placed by the Iron Mountain Bank in the hands of the 
Central Savings, because it went into the bank as other 
money did, was mingied with other money, and paid 
out in its ordinary business as other money was. 
There is another consideration which shows the rela- 
tion between the parties. Why ts it that a bank in this 











or any other city provides clerks to keep accounts, 
provides and furnishes you, perhaps without cost, a 
check-book, and goes to a great deal of trouble and 
expense and liability in securing you against loss by 
fire or theives? Why is it that they do these things, 
and some go further and pay interest for the privilege 
of having and holding your money? It is because it 
becomes their money; because the moment you de- 
posit it there it is their money, and that they may 
make money out of it in the regular banking business. 
In this case, the Central Savings not only consented to 
pay the checks of the Iron Mountain Bank which were 
drawn against it, but undertook, in addition to what 
an ordinary bank does, to take care of and protect its 
operations in the clearing house. What was it to get 
for all this? According to the theory of the plaintifi’s 
counsel, Mr. Wood, they were to hold this fund as a 
separate and distinct trust fund, with which they 
could make no operations, which they could not loan 
out, and which they were to hold until exhausted by 
checks, and they were to do this for nothing. 

The case of the Marine Bank vy. Fulton Bank, 2 
Wall. 252, in which I had the honor of delivering the 
opinion of the supreme court, is in point, and is de- 
cisive of the case at bar. In that case, the Fulton 
Bank sent to the Marine Bank of Chicago two notes 
for collection. The currency at Chicago had at that 
time become deranged, and consisted exclusively of 
bills of Illinois banks. The Marine Bank sent a cir- 
cular to its correspondents informing them that in the 
disturbed state of the currency, it would be impossi- 
ble to continue remittances with the usual regularity, 
and that it would be compelled to place all funds re- 
ceived in payment of collections to the credit of its 
correspondents in such currency as was received in 
Chicago—bills of the Illinois Stock Banks—to be drawn 
for in like bills. 

The notes were collected by the Marine Bank and 
placed to the credit of the Fulton Bank. About a 
year after the collection made, the New York Bank 
made a demand of payment from the Chicago 
Bank, which was refused, unless the former bank 
would accept the Illinois currency, now sunk /ifty 
per cent. below par. The Marine Bank was en- 
gaged like other banks in receiving deposits, lending 
money, buying and selling exchange, and the money 
collected on the two notes in question was not retained 
in any separate or specific form. The court held that 
the proceeds of the notes when collected became the 
money of the collecting bank, and that the deprecia- 
tion in the currency fell upon that bank. The court in 
deciding that case said: 

* But the truth undoubtedly is, as stated in the 
second branch of the proposition, that both parties 
understood that, when the money was collected, plain- 
tiff was to have credit with the defendant for the 
amount of the collections, and that the defendant 
would use the money in his business. Thus the de- 
fendant was guilty of no wrong in using the money, 
because it had become its owner. It was used by the 
bank in the same manner that it used the money de- 
posited with it that day by city customers, and the re- 
lation between the two banks was the same as that 
between the Chicago bank and its city depositors. It 
would be a waste of argument to attempt to prove 
that this was a debtor and creditor relation.” 

In the case at bar, I can not see that the relation be- 
tween the banks was any other than one of ordinary 
deposit, by which the Central Savings became the 
debtor of the Iron Mountain Bank, and liable to pay 
its drafts through the clearing house. It follows that 
the assignee is entitled to recover; and the judgment 
of the district court being in conformity with these 
views is AFFIRMED. 











e2mwea Oat oo Ahem ea a2 eho ea am ea MWe em ee le 


oe @ 








fty 


nat 


ia- 


the 
ies 
in- 
she 
ant 
le- 
ey; 
the 
de- 
re- 
hat 

It 
ove 


be- 
ary 
the 
pay 
hat 
ent 


ese 








THE CENTRAL 


LAW JOURNAL. 





253 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF COLORADO. 


April Term, 1877. 


Hon. name Cc. - Chief Justice. 
" BENEZER T. WELLS . P 
“ SaMUEL H. ELBERT, ’ } Associate Justices. 


EVIDENCE—ADMISSIONS OF INFANTS.—In an action 
of replevin by the trustee of an infant beneficiary, the 
admissions of the infant can not be admitted as evi- 
dence. The infant is incapable of an admission which 
should affect her own rights, much less can her admis- 
sions be used against a third person, who assumes to 
stand as her trustee. Opinion by WELLS, J.—Barker 
v. Hamilton. r 

EVIDENCE—INSPECTION BY JURY—RECOUPMENT— 
MEASURE OF DAMAGES—HARMLESS INSTRUCTIONS.— 
In an action by the vendor against the vendee for fur- 
niture sold and delivered to vendee where vendee sets 
up by recoupment a breach of warranty of the quality 
of the furniture, it is not error for the court to refuse 
to allow defendant to produce before the jury samples 
of the furniture, for inspection by the jury. The jury 
are to hear the testimony of the witness. No in- 
spection by the jury is allowed, only in special cases, 
and generally only by consent of the parties. This 
ease is within the rule, and not within any exception. 
Where goods have been sold with a warranty of 
quality, and those delivered though inferior to the 
stipulation, are retained by the vendee, the latter may 
either pay the price, and have his action for the breach 
of the warranty, or he may await the vender’s action 
for the price, and recoup his damages. All questions 
whether consequential damages may be subject to re- 
coupment being put aside, it is manifest that the 
same rule must measure the allowance of damages 
to the vendee, whether he be plaintiff or defendant. 
Whether in a coneeivable case, for example, when 
the value of the thing contracted for at the time when 
delivery should have been made falls below the agreed 
price, justice does not require a modification of the rule 
as generally asserted, may well be questioned; in the 
case supposed, strict adherence to rule as given in the 
books, or that prescribed in the instructions given on 
the part of the defendants in the present case, will 
exact of the vendee (while deprived of the thing con- 
tracted for) more than the value of what he has re- 
ceived, as is susceptible of demonstration; in other 
words, the rule affords the vender the benefit of the 
contract which he has broken. When it is clear that 
instructions which have been given could not, whether 
right or wrong, have misled the jury, this court will 
not consume its time in determining the question as to 
their correctness. Opinion by WELLS, J.—Smith v. 
Mayer. 

CREDITOR’S BILL—CHANCERY PLEADING—CHARGE 
OF FRAUD — VOLUNTARY CONVEYANCE FROM Hus- 
BAND TO WIFE. — The charge in the bill that the 
conveyance was made to Sarah Thomas was without 
consideration, and was in fraud of the rights of A. J. 
Mackay, and was so designed and intended to be, and 
other charges of a like general character, are not suf- 
ficient to sustain the decree. The facts upon which 
the charge of fraud is predicated cannot be left to in- 
ference, but must be distinctly and specifically aver- 
red. A voluntary conveyance from husband to wife is 
not per se fraudulent. In obedience to the dictates of 
humanity and the voice of reason, the husband may, 
and ought, in prosperous times, if it can be «lone with- 
out imperilling his creditors, to put his wife beyond 

the reach of want, when old age shall overtake her, 
and when he, perchance, through some misfortune, 
may have lost all his property. But as this right, which 





the law recognizes under the circumstances men- 
tioned, has so frequently been used as a mere cover for 
fraud, courts scrutinize such transactions very closely. 
3. In the case before us much of the evidence is not 
responsive to the issues. Although the bill fails to 
aver directly that Jerome Thomas was insolvent, or to 
state facts from which either his insolvency, or that he 
was in an embarrassed condition financially at the time 
a bond for the deed was executed to his wife, is neces- 
sarily made to appear; yet the evidence proves his 
insolvency, not only at that time, but continuously 
thereafter, until judgment was obtained against him 
and Wright. The averment that neither Thomas nor 
Wright had any property out of which said judgment 
could be collected, and that neither of them had such 
property since the date of such judgment, is not con- 
sistent with the solvency of Jerome Thomas, at the 
time the bond for a deed was made to his wife. The 
decree of the court was pronounced secundum probata, 
but not secundum allegaia. In this there was error. 
The defendant cannot be required to meet and over- 
come evidence not responsive to the pleadings. Had 
the necessary averments been made in the bill, we 
would not, with the evidence taken, interfere with the 
decree. Opinion by THATCHER, C. J.— Thomas v. 
Mackay. 

SELECTION OF GRAND JURY — OBJECTIONS WHEN 
MADE — WITNESSES NOT ON THE INDICTMENT — 
GROUNDS OF CONTINUANCE — SPECIAL DISTRICT 
ATTORNEY.—When the record asserts that the grand 
jury were selected and chosen according to law, but 
does not show the particular manner of selecting them, 
every reasonable intendment must be made in favor of 
the regularity of the record. We are not to permitted 
to presume, in the silence of the record, that the court 
adopted an iljlegal method in convening the grand jury. 
Where it does not affirmatively appear that the grand 
jury is an unlawful body, any irregularities in selecting 
and impaneling it, should in general be raised before 
plea, by challenging the array, and not by a motion in 
arrest of judgment. A motion for a continuance on 
account of the absence of a witness whose name is not 
given, nor his place of residence stated, nor where he 
ean probably be found, should not be granted. Such 
a statement shows a total want of that diligence which 
the law requires in such cases. He who asks the de- 
lay of a trial on account of the absence of a witness 
must show to the court reasonable grounds to believe 
that the evidence ‘of the witness will be procured by 
granting the continuance. It is within the discretion 
of the court to permit the state to examine a witness 
for the state, whose name was not indorsed on the in- 
dictment, as directed by the statute. The court should 
see that no such evidence is offered as would operate 
as a surprise to defendant. The notice by copy is in- 
tended for the protection of prisoners, by enabling 
them to prepare their defense against the accusation 
by the mouths of these witnesses. Courts will see that 
this protection is afforded them. But when the calling 
of other witnesses occasions no surprise, nor makes 
other preparations necessary to the defense, there can 
be no good reason for withholding material or import- 
ant testimony for the prosecution. Having reference 
to the character of his testimony, and to the fact that 
there is nothing in the record to indicate that the de- 
fendant was taken by surprise, we see no error in the 
court permitting this witness (Dr. Dorman) to testify 
as to the wounds of Morganstine. When a general 
exception is taken to the instructions en masse given 
by the court to the jury, such exception will be disre- 
garded, if any distinct part of the instructions is sound. 
When a statute empowers a court to appoint a special 
district attorney, in certain contingencies, and an in- 
dictment is signed by a lawyer describing himself as 
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** district attorney, specially appointed,” and the record 
shows that he acted as such under the eye of the court‘ 
and was so recognized by the court, it will be pre- 
sumed that he was so appointed by the court, upon 
some statutory grounds, and legally exercised the 
functions of the office of district attorney. Opinion 
by THATCHER, C. J.— Wilson v. The People. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
JAMES D. COLT, 
‘* SETH AMES, 
‘© Marcus Morton, 
* WILLIAM C. ENDICOTT, 
“OTs P. LorD, 
“ AvuGusTUS L. SOULE, 


Associate Justices. 


LEASE—ASSIGNMENT OF RENT.—Where the owner 
of an estate in fee made a lease to the defendants for 
five years, and afterwards by lease to the plaintiffs ex- 
pressly conveyed to them un estate in the premises, 
extending beyond the term of the prior lease to defend - 
ants, and the rent subsequently accruing under that 
lease, the plaintiffs are entitled to sue for such rent in 
their own names. Burden v. Thayer, 3 Met. 76; Ken- 
dall v. Carland, 5 Cush. 74; Hunt v. Thompson, 2 
Allen, 341. Opinion by Gray, C. J.—Harmon v. Flan- 
agan. 

DEFECTIVE HIGHWAY—INSTRUCTION.—In an action 
against a town to recover damages sustained through 
alleged defects in a highway, which defects were the 
narrowness and crookedness of the road and a rock 
which projected so far that the road which curved 
sharply around it was diminished to about six and a 
half or seven and a half feet, while from that point it 
widened gradually both ways, so that it was more than 
twice that width some ten or fifteen feet from the rock, 
a refusal by the judge to instruct the jury “ that in 
determining the width of the located way they might 
consider the probability of a county road being located 
as narrow as was the wrought or traveled part of this 
road against the point of rocks,’ was held erroneous. 
Exceptions sustained, verdict set aside and new trial 
ordered. Per Cur1AM.—Hawks v. Hawley. 


CONTRACT—PUBLIC POLICY—EQquiITY.—1. It would 
seem that a contract whereby the defendant agreed 
with the plaintiff that if the latter would purchase 
shares in a corporation, whereof one of the defendants 
was treasuer and manager, they would give him, the 
plaintiff, employment, at such services as the officers 
of the said corporation might reasonably require, at a 
stated annual salary, or, in case of failure to give the 
plaintiff employment as aforesaid, they would pur- 
chase of plaintiff said shares at a fair price, is void as 
agaiut public policy. Guernsey v. Cook, 120 Mass. 501; 
Dunham v. Presby, Id. 285. 2. But if valid a bill fin 
equity can not be maintained upon it which does not 
show that the plaintiff has not adequate remedy by 
action at law for refusal by defendants to perform the 
same. Thorndike v. Locke, 98 Mass. 340; Jones v. 
Newhall, 115 Mass. 244; Somerby v. Buntin, 118 Mass. 
279; Story Eq. Jur. (12th ed.) §§ 722 et seg. 3. A 
court of equity will not decree specific performance of 
an agreement to submit a matter to arbitration. Street 
v. Rigby, 6 Ves. 815; Vickers v. Vickers, L. R. 4 Eq. 
629; Tobey v. Bristol, 3 Story, 500; Pearl v. Harris, 121 
Mass. 390. Opinion by Gray, C. J.—Noyes v. Marsh. 

Poor DEBTOR — FRAUD — EVIDENCE.—1. Proceed- 
ings under Gen. Stats., ch. 124, for the relief of poor 
debtors arrested on mesne process or execution, are 
essentially in their nature civil proceedings. They 





are instituted by the debtor to obtain his discharge 
from imprisonment for debt; they are cognizable only 
by courts of civil jurisdiction. Parker v. Page, 4 
Gray, 533. And like other civil actions they are at all 
steps of the proceedings, under the control of the 
parties thereto. As an incident to the proceedings, 
the creditor may file charges of fraud, which, if prov- 
ed, may subject the debtor to imprisonment, but such 
charges are only incident to the previous proceeding, 
and have the character of a civil proceeding. 2. The 
charge of fraud pertakes so far of the nature of an ac- 
cusation of crime, that it must be fully and plainly, 
substantially and formally described, under the 12th 
article of the Declaration of Rights, though the tech- 
nical strictness required in indictments and complaints 
may not be necessary. Chamberlain v. Hoogs, 1 Gray, 
172; Stockwell v. Silloway, 100 Mass. 287. 3. The rule 
of evidence applied in strictly criminal cases, that the 
allegation must be proved beyond reasonable doubt, 
are not applicable to such a charge. Richardson v. 
Burleigh, 3 Allen, 479. 4. For the same reasons it is 
competent for the plaintiff to call as witnesses the de- 
fendant and his wife, under Stat. 1870, ch. 393. Opin- 
ion by MORTON, J.—Anderson v. Edwards. 


MARINE INSURANCE—ABANDONMENT—TOTAL LOSS 
—1. When a vessel is stranded or submerged, there is 
not necessarily a total loss, for she may be got off or 
raised, and the damage may be small. An abandon- 
ment of herunder such circumstances, by the owner, 
is not binding on the insurers, nor are they concluded 
by the report of a survey condemning her and recom- 
mending her sale. They may take possession of her, 
raise and repair her, when the owner refuses or de- 
clines; and if they can do this for less than half her 
value, they may return her to the owner, and thus 
avoid payment of atotal loss. This must be done ex- 
peditiously, and within a reasonable time; for if they 
neglect their duty in this regard, they can not return 
the ship, and must be presumed to have taken her 
under the abandonment. Ward v. Lincoln and Ken- 
nebec Ins. Co., 6 Mass. 479; Peele v. Suffolk Ins. Co., 
7 Pick. 244; Commonwealth Ins. Co. v. Chase, 20 Pick. 
142. See Hall v. Franklin Ins. Co., 9 Pick. 466; Sewall v. 
U. 8. Ins. Co., 11 Pick. 90. 2. If it should afterwards 
appear that there are deficiencies in the repair, the ac- 
ceptance of the vessel does not preclude the assured 
from claiming further damage, and an action might be 
brought after such acceptance for such deficiency as a 
partial loss. See Paddock v. Commercial Ins. Co., 104 
Mass. 521; Reynolds v. Ocean Ins. Co., 22 Pick. 191. 
3. Where a vessel has been stranded, and the owner 
has abandoned her to the underwriters, who have not 
accepted such abandonment, but have taken possession 
of her, got her off, repaired her with due diligence, and 
tendered her to the owner, there has been no total loss 
of freight because of an actual or constructive loss of 
the ship, if when so repaired she should be able to 
reach her port of lading and obtain the cargo. Jackson 
vy. Union Marine Ins. Co., L. R. 8 C. P. 572,10 C. P. 
125; Rankin v. Potter, L. R. 6H. L. 98; McGard v. 
Ocean Ins. Co., 23 Pick. 409; Thwing v. Washington 
Ins. Co., 10 Gray, 455; Coolidge v. Gloucester M. Ins. 
Co., 15 Mass. 345. Opinion by ENpbicoTT, J.—Mar- 
mand v. Melledge. 
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THE Chicago Legal News says: “‘The Eastern law book 
publishers are bringing out a large number of new law 
books. St. Louis has sent forth quite a number of small 
law books within the last year. The Chicago law book 
publishers have hardly brought out a new text-book within 
the last six months, They have been devoting most of their 
energy to the republishing of Illinois reports. A large 

of vol already appeared upon the market; 
more are to follow. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, 1877. 


Hon. SAMUEL E. PERKINS, Chief Justice. 
“* HorRAcE P. BIDDLE, 
WILLIAM E. NIBLACK, 
“ ~=JAMES L. WORDEN, 

** GEORGE V. HowK, 

GUARDIAN — PAYMENT OF MONEY TO WARD.— 
Where the guardian receives $170 belonging to his 
ward, which, during a period of six years and a half, 
when the ward was between eleven and eighteen years 
of age, he paid to her in sums of five dollars at a time, 
she living with her relations and being clothed by them 
free of charge, but it not appearing how they clothed 
her. Held: that the absence of discretion by the 
guardian was not shown. Opinion by PERKINS, C. J. 
—Karney v. Vale. 

SETTING ASIDE JUDGMENT—EXCUSABLE NEGLECT. 
—Where a judgment and decree of foreclosure were 
rendered against a defendant by default, and the facts 
in the case were as follows: the plaintiff and defendant 
were brother and sister, and in making payment to 
plaintiff defendant took no receipts therefor and kept 
no memoranda of the dates and amounts, relying im- 
plicitly on plaintiff to give him the proper credits on 
the note. Whenthe suit was brought the defendant 
resided in Clay county and had no means to pay his 
traveling expenses to Ripley county, to attend the 
court; and as the plaintiff was his sister, defendant had 
reason to believe she would not take judgment against 
him for a greater sum than he owed. Held, these facts 
constitute excusable neglect under the statute which 
provides that a party may be relieved from a judgment 
taken against him “through his mistake, inadvertence, 
surprise or excusable neglect,” ete. Opinion by 
Howk, J.—Hunter v. Francis. 


PLEADING—ISSUE JOINED ON INSUFFICIENT ANS- 
WER.—Where an issue of fact has been joined upon an 
immaterial and insufficient paragraph of answer, and 
the same has been sustained by sufficient evidence, the 
court may disregard such issue and find for the plaint- 
iff, although the immaterial facts thus alleged by the 
defendant might be proved. And this rule may well 
be applied to such special pleas in criminal cases as do 
not affect the guilt or innocence of the defendant. 
Opinion by Howk, J.—Dorman v. State. 


MALPRACTICE—WHAT IS REASONABLE SKILL OF 
SURGEON—WHEN LIABLE FOR INJURIES.—Action for 
malpractice against a physician in thesetting of an arm 
and leg. Judgment for plaintiff. The defendant asked 
and the court refused the following instruction: “ The 
question in this class of cases is whether he (the phy- 
sician) has employed such reasonable skill and diligence 
as are ordinarily exercised in his profession in the 
locality where he practices.”” Held, there was no error 
in refusing the instruction. Physicians practicing in 
sparsely populated districts, are bound to possess and 
exercise at least the average degree of skill exercised 
by the profession in such localities generally. It will 
not de to say that if a physician or surgeon has exer- 
cised such a degree of skill as is ordinarily exercised in 
the particular locality he practices in, it will be suffi- 
cient. There might be but few practicing in the given 
locality, all of whom might be quacks, and it would not 
do to say that if one exercised as much skill as the 
others, he would not be chargeable with the want of 
reasonable skill. 34 Iowa, 286; Shear. & Redf. on Neg. 
§ 436. It is the duty of asurgeon, when called upon to per- 
form a surgical operation, to advise against it, if in his 
opinion it is unnecessary, unreasonable or will result 
injuriously to the patient. The patient is entitled to 
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the benefit of his judgment whether asked or not. If 
the surgeon should proceed to the performance of the 
operation without expressing any opinion as to its ne- 
cessity or propriety, the patient should have a right to 
presume that in the opinion of the surgeon the opera- 
tion was proper. But if a surgeon, when thus called 
on, advises the patient, who is of mature years and of 
sound mind, that the operation is unnecessary and im- 
proper, and the patient still insists upon the perform- 
ance of the operation, and the surgeon, in compliance 
with his wish performs it, the surgeon is not liable in 
damages on the ground that the operation was improper 
and injurious. In such a case the patient relies on his 
own judgment, and not of that of the surgeon, and he 
can not complain of an operation performed at his 
own instance and upon his own judgment, and not 
upon that of the surgeon. The maxim, “ Volentenon 
Jit injuria,” well applies to such cases. This principle 
is analogous to that which prevents a recovery for in- 
juries consequent upon unskillful or negligent treat- 
ment by a physician, if the plaintif?s own negligence 
directly contributed to them. 109 Mass. 286; 43 Ind. 
343. Opinion by WoRDEN, J.—Gramm v. Boener. 








BOOK NOTICES. 


ANGELL ON CARRIERS, 5TH ED.—A Treatise on the 
Law of Carriers of Goods and Passengers by Land 
and Water. By JosEPH K. ANGELL. Pith Baition, 
Revised, Crrrected and Enlarged. By JOHN La- 
THROP, of the Boston Bar. Boston: Little, Brown 
& Co. 1877. 

Mr. Lathrop states that 500 cases have been added 
to this edition, amounting to 44 pages of new matter. 
The fourth edition was published in 1868, nine years 
ago. The matter added in this edition embraces, of 
course, but a small portion of the American and Eng- 
lish case law which has grown up on the subject since 
that time; but if the selections have been judiciously 
made (as we believe they have been) this is enough. 
The book is gotten up in a very attractive style. 


‘THE AMERICAN STUDENTS’ BLACKSTONE. Commenta- 
taries on the Laws of England, in Four Books, by Sir 
WILLIAM BLACKSTONE, Knt., one of the Justices of 
the Court of Common Pleas. So abridged as to re- 
tain all Portions of the Original Work which are of 
Historical or Legal Value, with Notes and References 
to American Decisions, for the Use of the American 
Student. By GEORGE CHasE, LL. B., Assistant 
Professor of Municipal Law in the Law School of 
Columbia College. Rew York: Banks & Bros., 1877. 
pp. 1089. 

This edition of Blackstone omits those portions of 
the “* Commentaries,” which relate exclusively to the 
English Government, such as those portions which 
treat of the Ecclesiastical Establishment, the King’s 
royal family, the King’s revenue, ete., but retains all 
that is deemed to be of historical value to the Ameri- 
can student. The foot-notes of Blackstone are almost 
entirely omitted; but many notes are given of Ameri- 
can decisions, almost exclusively, however, of the New 
York courts. Our own belief is that Blackstone is 
outgrown as a text-book for the American Law Stu- 
dent, especially in those schools er under those sys- 
tems where the term of study is short. It is impossi- 
ble to glance at any page of this book, without per- 
ceiving how imperfect a mirror it is of existing Amer- 
ican Law. We think this edition will be found useful 
to the New York student who concludes to take Black- 
stone in his course; but we do not think it equal to the 
edition of Sharswood, to that of Cooley, or to that of 
Broom and Hadley. In short, we do not think this 
book was at all needed, and we regret that the energy 
and money eonsumed in its production was not ex- 
pended in a more practical way. 
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THE TOWNSHIP BONDS OF MISSOURI, UNDER THE 
ACT OF MARCH 23d, 1868.—Argument for the consti- 
tutionality of the law. By THOMas BACON, of the 
Marion County Bar. Hannibal, Missouri.—1877. For 
sale by Thompson & Stevenson, St. Louis. 

The above is the title of a book of 141 pages, with a 
table of contents and a table of cases cited, and which 
only lacks an index to make it useful for ready refer- 
ence in court. To the younger members of the bar it 
will be very useful, in that itis a history of Missouri 
Township Bond Legislation, The constitutional, leg- 
islative, and judicial history of the township bond is so 
collected that those lawyers who are interested in 
this important investigation, have the data at hand to 
prepare briefs in the special township bond cases they 
may have on trial. As a history of township bonds 
this book is a real success. As an argument, it enters 
upon hotly contested and debatable ground, and oppo- 
site conclusions will be drawn by many from the au- 
thor’s statements. The statements are clear and full, 
and there is no inverted or didactic style. The case of 
Harshman y. Bates county, 92 U.S. 569, is ably eriti- 
cised, and the author but expresses the voice of the 
profession when he submits that this case should be 
limited if not directly overruled. The constitution of 
1865 and the acts of 1868, use the words “authorize,” 
* qualified voters,’’ ** special election,’ and “‘ assent,” 
in connection with township bonds, and the author’s 
treatment of their meaning in the contest is able and 
instructive. On page 132, the author argues with force, 
“that if Section 14, Art. XI, of the Constitution of 1865 
stipulates for the votes of two thirds of all qualified 
to vote, the result is that all bonds issued under the 
authority of section 14, art. XI, are void for want of 
proper legislation,” and yet very many of such have 
been held valid. Page 135, under title of ‘* Retroactive 
Judication,”? concludes with this statement, and cites 
sufficient authority therefor, to wit: ‘* Supposing the 
result that the court of to-day should consider the act 
of March 23d, 1868, unconstitutional, the following 
citations are offered with the object of showing that 
such court can not arrive at this result on the faith of 
any Missouri decision made after the bonds have been 
issued, at a period when previous Missouri decisions 
treated the law as invalid.”” The township bond ques- 
tion is one of immense importance in the West; mill- 
ions of dollars are involved. Mr. Bacon’s argument for 
the bondholder is a valuable contribution to the learn- 
ing on this important controversy. R. C. 








CORRESPONDENCE. 
WANTS IT FOR RELIGIOUS INSTRUCTION. 


MOBERLY, MO., October 8, 1877. 
MeEssks. THOMPSON & STEVENSON.—Please send my 
JOURNALS 80 that I can receive them on the first Sat- 
urday after publication, as I like to read the JOURNAL 
on Sunday, just after returning from church (?) and 
reading my Bible (?). By complying with the above 
request you will greatly oblige a subscriber, and yours 
truly, *e#-* 
(The Globe-Democrat has arrogated to itself the title 
of the Great Religious Daily of St. Louis; and we pro- 
pose, by complying with the above, to assume the role 
of the Great Religious Weekly.—Eb. C. L. J.] 











NOTES. 


AT the opening of the fall term of the University of Penn- 
sylvania, Judge Hare delivered an address on the ethieal 
basis of jurisprudence, which is published in full in the 
Legal Intelligencer. It abounds in profound and beautiful 
thoughts, and we hope it will be printed and circulated in 
& more convenient and attractive form. 

Corr’s LAND OWNER (Washington, D. C.), says: The 








new edition of the revised statutes will be completed in 
manuscript by the Ist of January. Commissioner Bout- 
well (the ex-senator) has the work well advanced. Under 
the law the secretary of state has two months in which to 
revise it, with the amendatory acts, and then he can certify 
to its accuracy and order the printing of 15,000 copies at 
the Government Printing Office “‘ without unnecessary de- 
lay.” By May next, therefore, we may expect to have the 
new edition, covering all the laws, with the revisions made 
by Congress since 1873 incorporated, down to the Forty- 
Fourth Congress. The new edition will include the Articles 
of Confederation, the Declaration of Independence, the 
Ordinance of 1787, and the Constitution of the United 
States, with foot-notes referring to the decisions of the fed- 
eral courts thereon. 


THE following is from the St. Louis Globe- Democrat: “It 
might be supposed that the government would use none 
but the most durable ink on its records, but such is not the 
fact. Notlong ago attention was called tothe necessity 
that should secure to holders of land purchased from the 
government their patent deeds, of which there are over 
twenty thousand in the United States Land Office here, 
some of them over thirty years old. Since then numerous 
applications have been made, and it has been discovered 
that in many of the patents the written description of the 
land has faded away. The patent, of course, is ef no value, 
and the landholder will be compelled to apply to the De- 
partment at Washington for a new patent, and when he 
gets it, he may find that it does not convey the land he oc- 
cupies at all. This has proved so in several instances; 
hence the sooner tbe landholders of government lands get 
their patents the better. Their neglect in this matter will 
some day cause serious trouble, and possibly total loss of 
all they possess, with no hope of recovery.” 


A WASHINGTON press telegram states that “‘ A. H. Bissel, 
of the Law Division of the Post Office Department, who 
has for a long time kad charge of controverted questions 
concerning what constitutes legitimate newspaper mail 
matter, has addressed a communication to the Postmaster 
General on the subject of classification of rates of postage, 
suggesting a new plan for the registration of second-class 
matter under two rates, to be denominated ‘privileged’ 
and‘ ordinary.’ These suggestions were to-day approved 
by Postmaster General Key, and will be incorporated in his 
forthcoming annual report. The plan proposed is that all 
publications claiming to be rated second-class mail matter 
shall be submitted to the Department by samples quarterly 
or semi-annually, for examination, and if found to be mat- 
ter exclusively in print, issued from a regular publication 
office, designed for public use and devoted to the publica- 
tion and discussion of current news and topics, either gen- 
eral or specific, it shall be admitted upon payment of an 
annual fee of $1.00 for each publication, the ‘ privileged’ 
rates of two cents to three cents per pound, according to 
the frequency of issue, the same as are now charged for 
regular newspapers, magazines, etc. All other matter now 
embraced or sought to be embraced in second-class, such 
as advertising sheets, reprints of books, etc., is to pay the 
“ordinary” rate now charged for third-class matter, 
which is one cent for each two ounces.” 


THE Albany Law Journal suggests the following novel 
plan for the relief of the overworked judges of our appell- 
ate courts: “‘ The greater part of the labor connected with 
the determination of a case consists in (1) the collocation of 
the authorities bearing upon the issues involved in it, and 
(2) the writing out of the results of such collocation. In 
other words, looking up cases, and writing opinions, con- 
stitute a considerable part of the judicial work. Now, the 
case law bearing upon the points argued in any cause could 
be looked up and arranged by any good lawyer, so that all 
the judges or court would have to do would be to apply the 
sume. This could be done in an opinion delivered orally, 
and written down bya stenographer. A practice something 
like this we understand prevails, to some extent, in En- 
gland. The magistrates have clerks who prepare the argued 
cases for decision, and the opinion, when one is given, is 
delivered viva voce. Such a plan might at first work awk- 
wardly, but we are confident that once fairly tried, there 
would be no return tothe one now in vogue. Not only 
would the judges be relieved of much drudgery, but they 
could dispose of business much more rapidly, and thus 
more nearly accomplish the duties which are imposed upon 
them. It is at least worth while to make a trial of the sys- 
tem suggested. That now in use certainly is not the proper 
one.” 
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